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Confidential

A
CONCLUSIONS

1. I am clearly of the opinion that the provinces own
the subscil underlying all the bays and inlets.

2. I am equally convinced that the provinces own the
territorial waters and subsoil for a distance of three
marine miles (about three and one~half statute miles)
measured from the shore or a line drawn across the
headlands of bays.

3. While there is some international contention over
the matter, in so far as Canada can claim the Bay of
Fundy, New Brunswick and Nova Scotia each own up to
the centre line of the Bay.

4. There is legal argument that the remainder of North-
umberland Strait, beyond the three miles, belongs to
New Brunswick, Nova Scotia and Prince Edward Island.

S« While there is an argument the other way, a legal
argument can be made that the Maritime Provinces,New-
foundland and Quebec own the submarine subsoil under
the continental shelf which stretches from the shore
to about two hundred miles from Newfoundland.

6. There is the political argument in favour of the
Provinces that most of the other provinces have had
their boundaries extended by giving them vast tracts
of the North-West Territories. The compensation for
that land was paid- for by Canada,  consisting of the
original provinces, New Brunswick, Nova Scotia, Quebec
and Ontario. In any dealings with the Government of
Canada, I would sugcest that the matter be approached
as if we had a clear legal right to the matters set
forth in paragraphs 4 and S.

7. While I do not specifically deal with Newfoundland
in the study, their rights are guite similar to the
Maritime Provinces,

Fredsricton. N. B. Sgd: G. V. LaForest
September 16, 1959,



1.
INTRODUCTION

You have asked me to examine into and report
upon the respective rights of the Federal Govermment and
the three provincial governments to ownership of the
natural resources in the subsoil of the seas surrounding
the provinces of New Brunswick, Nova Scotia and Prince
Edward Island. The problem is a complex one involving
not only the application of the principles of our con-
stitution to a novel situation; but also to no small
extent the principles of international law. Of inter-
national law, it will be well to set forth certain
matters at the outset., It is a term of two-fold meaning.,f
It means, first of all, the customs of nations in their
dealings inter se, when it is probably more aptly //
termed the law of nations. This law of nations is to
be souvght primarily in the general practice of states
and in treaties made by them. Further, decisions of
international tribunals, particularly the International
Court of Justice and the Permanent Court of Arbitration,
as well as less elevated international arbitral trib-
unals are of authority; but in this field it should be
observed that there is no strict principle of stare
decisis, though there is naturally a tendency to follow
previous decisions. Of lesser, though by no means
negligible, authority are decisions on international
matters by the ordinary courts of the nations. Finally
as a subsidiary source the writings of leading writers

on international law may be rcosorted to, these writings
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being particularly valuable when they purport to state
what the actual practice of states is% The whole may
properly be authoritively summed up by Article 38 of
the Statute of the International Court of Justice
which provides that:

(1) The Court, whose function is to decide

in accordance with international law such
disputes as are submitted to it, shall

apply:

{a) international conventions, whether
general or particulary, establishing rules
expressly recognized by the contesting
states;

(b) international custom, as evidence of
a general practice accepted as law;

(c)} the general principles of law recog-
nized by civilized nations;

(d) subject to the provisions of Axticle
99, judicial decisions and the teachings of
the most highly qualified publicists of
the various nations, as subsidiary means for
the determination of rules of law.

(2) This provision shall not prejudice the
power of the Court to decide a case ex aequo
et bono, if the parties agree thereto.

In the following study then, authorities from
all these scurces will be cited. From the nature of
these authorities, it will readily be surmised that
rules of international law do anst in general have the
same definiteness or precision «s those of a national

systemr of lav.

The term international 1.w, as I have observed,

is also used in another, though closely related, sense.

In this second sense, it means ‘he principles guiding

QUr Own courts on matters invol "ing other nations or

\

i
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their citizens. The first point to note about inter-
national law in this sense is that as a general rule
the law of nations in its fullest extent is and forms
part of the law of England; to use the words of Lord

3
Chancellor Talbot in Barbuit’s Case in 1735. This means

that in disputes involving problems of international
law, the courts will attempt to determine what the law
of nations is and incorporate it into the common law,
so that foreign authorities are frequently cited and
applied%

But the principle of incorporation is subject
to a number of gqualifications. The first, of course, is
that under the British Constitution, Parliament is
supreme? This principle is imported into the Caradian
constitutional system by the preamble of the B.N.A. Act,
which gives us a constitution similar in principle to
that of the United Kingdom. So that in this country, the
Canadian Parliament and the provincial legislatures
would appear to have power within their respective
spheres to pass laws in contravention of the law of
nations. To this some doubt was expressed by Lord

7
MacMillan in Croft v Dunphy but that was before the

development of Canada to full stature as a member of

8
the family of nations. In addition Lord MacMillan’s
doubt seems opposed to the views expressed in such cases

as Hodce v The Queen and would,it is submitted, not be

relied upon today. However, though Parliament or the

Legislatures may pass laws contrary to the principles
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of the law of nations, statutes will where possible be
10 ° '

construed in conformity -Aith that law.

A second important gqualification is that our

courts do not examine into the evidence on matters they
consider to fall within the executive sphere but accept
as conslusive the opinion of the proper executive

— T TI1T “
authority. For example, if in an action it was necessary

Pisuliatty
to determine whether the Government of the People’s Repub-
lic of China was the covermnment of China, a court would
be bound to hold +that it is not on being advised by the
Minister of External Affairs that that government has

not been rsccgnirzed., A&s we shall cee this principle is/

of great importance to the matter at hand.

Again, the doctrine of stare decisis would

appear to apply to international law cases in Canadian
12
Courts as in other cases, though perhaps not as
13
strictly. Another qualifiqat}gp“of less importance

here is that treaties to which this country has become

a party do not automatically become the law of the

land but require legislative implementation by the
14
appropriate legislature.

In the following study, references to inter-

national law will be chiefly to international law as

applied by this country, either in its courts or by ﬁ

executive action. Fecr the problem under study is an
&_

internal one, and as I have already observed it is that

view of interrational law that is binding upon the

courts of this country. DBut considerable attention will
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also be given to the general law of nations.
With these preliminary remarks, I will now
turn more specifically to the matter at hand. The first
question I will examine is the rights of Canada to the
resources under the waters adjacent to it without
reference to the constitutional problem regarding the
respective rights of the Federal and provincial govern-
ments. The latter cquestion will then be looked into and
this will be followed by a study of the legal rights of
the provinces inter se. Finally, the moral and political
claims of the provinces to the submarine resources will
be examined,
IT.
RIGHTS OF CANADA AS A SOVEREIGN STATE
We shall now examine the rights of Canada as a
member of the family of nations to the resources under
the waters surrounding its coasts. This is a branch of
the international law of the sea which unfortunately is
at the moment in a state of great flux. States are making
more and more extensive claims to the waters and sea beds
surrounding them, and a most important international con-
ference has recently been held on the matter. In the
discussion that follows much will be said of this confer-
ence, the Geneva Conference on the Law of the Seas held in
1958, and the conventions signed theri? It will be useful,
therefore, to say a few words about it.

As has been pointed out many aspects of the law

of the sea are unsettled. The possibility of clarifying
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some of these questions was early considered by the
International Law Commission, the organ set up by the

&___,_..—H—
GCeneral Assembly gftzhg,ﬂnited-Naiions to assist in the
— w—

—— e —

codification and progressive developmenit of international
1a§fvﬁX§_I€§“?Z}st session in 1949 the commission was
given the task of preparing a unified and integrated re-~
statement of the law of the sea and territorial waters.
After a number of intermediate drafts and reports, the
commission in 1956 adopted a complete set of rules with
commentaries on the law of the sei? It was, however,
difficult to distinguish those portions of the draft that
codified existing law from mere proposals as to what the
law should be; and for that reason the commission proposed
that an international conference should be summoned to
"examine -the law of the sea; taking account not only of
the legal but also of the technical, biological, economic
and political aspects of the problem, and to embody the

results of its work in one or more international con-

ventions or such other instruments as it may deem approp-

17
rigte”. This proposal was adopted by the General Assembly
18
on February 21, 1957, and the conference met in Ceneva

e

[
from February 24 to April 27, 1958.

The coﬁference‘was attended by representatives
of 86 states, including Canada, the Big Four Powers and
the other principal coastal nations, as well as by the
specialized agencies of the United Nations. Not all
disputed questions were settled, but the conference was

on the whole vory successful and four important con-

f

l. “_x\
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ventions were signed. Two of these, the Convention on
the Territorial Sea and the Contiguous Zone and the

— 20
Convention on the Continental Shelf are of great import-

ance to the matter under study. These conventions are

not ipso facto binding on all states. Strictly speaking

they must be signed and ratified by a state to be binding
on it, and moreover they are not, under their terms,

binding on even such states until they have been ratified

21 - T
by at least 22 states. Each has now been signed by
.__.--—/—’_//- T :3 :: Rl
over 30 states, including Canada. But it should be
T T 23

obéerved that signature is not ratification. However
there is no doubt that most or all of the signatory 7
states will ratify the conventions, so that for them |
the conventions will be law., Further, while non-

signatory states are not strictly bound by the conven-
2

tions, the pursuasive authority of such multipartite

o n— "

agreements is such that they will become virtually a
code of the law of the sea. That is what happened in
relation to at least some portions of the 13819 Paris
Convention on Air Navigation. And the moral sanction
of the Geneva Conventions is far stronger in this case
because each article thereof was adopted by a minimum
2/3 majority of the states represented at the conference
which it will be recalled was held under the auspices
of the United Nations and attended by most of its
menbers.

It can, therefore, safely be assumed that

the Geneva conventions will soon be a part of inter-
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national law and Canada’s rights to the submarine
resources surrounding its coasts will have to be
determined under them. It is, however, necessary to
examine the law before the conference, not only because
it is still the law, but also because; as will be seen,
while Canada’s rights as a member of the family of
natlions may be determined under the conventions, it

—

15 possible that the respect1ve rlghts of the Federal

Gowernment and the provinces to these undervater
resources may have to be determined under the pre-
ex1st;;; law,

Despite the changes taking place in the law
of the sea, certain general remarks may be made. All
bodies of water may be divided into the high seas,

--E—
territorial waters and inland waters. Up to the
__________,__-’"‘\ __ﬁ_'__.,_“___‘—r—'-ﬂ
seventeenth century it was usual for states to claim
sovereignty over vast expanses of the sea, but

following Grotius’ Mare Liberum in 1609, these more

extreme claims were gradually abandoned and by the
middle of the nineteenth century it had become settled

that the open seas were the property of no individual
E_

StatQZ?UL were Lree to all nations for nav1gat19n and
;ege. Nevertheless all cocastal states exercised over

a belt surrounding their coasts considerable juris-

diction over the ships and citizens of other states.

This belt is often called the territorial waters, thg

terrltorlal sea oxr Lhe marglnal sea of the state. In

addition sone bodles of water are so intimately
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connected with the territory of a state that they are
considered as much the property of the state as if
they were on dry landé These are known as i?}ﬁid'
interior or national _watezs. We will turn our atten-
tion now to inland waters.

(1) Inland Waters

Inland waters “consist of a State’s
harbours, ports and roadsteads and of its internal
gulfs and bays"?7 I§’fEEEﬂfii_iiffff_éfzgfffﬂiye

land and the baseline from which the territorial

— T T g
waters are measured are inland waters. This is now
— T T T T T N v e —— T T

set forth in Article S of the Convention on the
29
Territorial Waters and the Contiguous Zone, which

reads in part as follows:

Waters on the landward side of the
baseline of the territorial sea form
part of the internal waters of the
state.

The extent of the inland waters in the Maritime
Provinces will be seen in discussing the baseline

of territorial waters.
30
Higgins and Colombos have this to say of

irnland waters:

In these waters, apart from special
conventions foreign states cannot

as a matter of strict law demand any
rights...It is now generally admitted
that the bed of the waters and the
subsoil beneath....belong to an un-
limited extent to the state which 1is
sovereign of....the surface. It
therefore possesses the right to
carry out the exploitation of both the
surface and subsoil by tunnelling or
mining for coal and other minerals.
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This statement is in accord with the common law
rule, as may be seen from the many authorities

collected by Sir Cecil Hurst which will be dis-
31
cussed hereafter. t is also clearly assumed to be

the law in Article 1 of the Convention on The Terri-
32

torial Sea and the Contiguous Zone which reads in part

as follows:

1. The sovereignty of a state extends,
beyond its land territory and its in-
ternal waters, to a belt of sea adjacent
to its coast, described as the territor-

1al sea.
(2) Territorial Waters
It is universally recognized that a coastal
state may exercise a wide measure of jurisdiction over

a belt of water adjoining its coast, but there has been

—_—

— T ———

considerq?le controversy over the extent_-of this belt

o e —
e

and the nature of the jurisdiction exercisable by the
coastal state over this area. The problems involved
naturally divide themselves into three headings:

(a) What is the breadth of the belt of terr-
itorial waters?

(b) What is the baseline from which the terr-
itorial waters are to be measured? and

(c) What is the nature of the right of the
coastal state to the territorial waters?
Each of these questions must now receive examination.

(a) The Breadth of Territorial Waters

There is no definite rule under the law of

33
nations respecting the breadth of territorial waters,
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Some states claim three miles, but others have claimed

four, six, nine and twelve miles, and a number of South
34

American states have claimed vast expanses of the sea.

The Geneva Conference on the Law of the Sea in 1958 .2

Y e
could come to no agreemengsand perhaps all that can be 9{§5/
said with certainty is that a claim to a three mile zone [)r&ﬁ
is clearly validé Canada; in common with the United A; |
States and Great Britaig? has always abided by Ege three

mile limit. This has appeared in numerous cases, and
perhaps even more important; in statements by responsible
officials of the Canadian Governmen%? These statements,
emanating as they do from the Canadian executive, would
appear to be binding on the courtg% So that for Canada
the breadth of territorial waters measured from the base-
line is clearly settled as three miles. The expression
"three miles”, however; needs clarification. It is three
geographical or nautical miles (or a marine league),

not three statute mile:? A nautical or geographical

mile is approximately 2;025 yards as compared with the
statute mile of 1,760 yards?3 So that the breadth of the

territorial sea around Canada from the baseline is in

effect almost 3% statute miles.
e ol

(b) The Baseline
(i) General Rule
The general rule is that the baseline of
territorial waters is the line of low water mark

44
following all the sinuosities of the coast. The express-

e
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ion “sinuosities of the coast” is, however, slichtly
nisleading because it sounds as if it were necessary, to
determine the extent of the territorial sea, to trace a
line parallel to the coast at a distance of three miles.

But this procedure is impracticable, and, the better view

is that the rule means that a state is entitled to trgat

every position at sea within three miles from any point

— I

of land as within its ferritorial waters. To apply the

rule you take a pair ofﬂgividegs (compasses) open to

give a three mile measurement and then draw a three mile

arc, either from the land to the given position at sea

or from the position at sea towards the nearest point of

the land. The effect is that the points of land stretch-

ing furthest at sea are the only ones that need be
45
considered.

The above rules have now been adopted in the

Ceneva Convention on the Territorial Sea and the
46
Contiguous Zone, Articles 3 and 6 of which read as

follows:

Article 3. Except where otherwise provided in these
articles, the normal baseline for measur-
ing the breadth of the territorial sea is
the low-water line along the coast as
marked on large~scale charts officilally
recognized by the coastal state.

Article 6. The outer limit of the territorial sea is/

the line every point of which is at a !

distance from the nearest point of the
baseline equal to the breadth of the
territorial sea.

(i1) Bays

The foregoing 1is the general rule; special
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considerations apply to bays; islands and straits. As
regard bays it is generally accepted that because of
their intimate connection with the territory surround-
ing them; the sinuousities of the coast rule is in-
applicable to them. But until recently no definite
rule of general application had been laid down regard-
ing where the baseline should be drawn in bayi? Indeed,
there is the initial problem of determining what is a
bay. As to this, it must clcarly ke more than a mere
curvature of the coast; it must be a well marked
indentatioi?

Once it is determined that an indentation is

a bay, it is agreed that a baseline may be _drawn from

shore to shore and the waters enclosed by that line

and the land are inland, not territorial waters. The
territorial waters are measured from this baseline,
Eut there is no definite rule stating at what point

49
in the bay this line may be drawn. It is clearly

settled that if the bay is less than-six pautical

miles in width the baseline may be-drawn from head-

_—-’"—’_’ -

land to headigga thus enclosing as inland waters

_—

nll the waters of the bay, and the belt of territor-
la’sgaLers will stretch for three miles beyond that
line. There is considerable support in state practice,
especially British; and in the opinions of writers
supgirtlnu the enclosure of bays of ten miles in
width, but it was clearly stated in the majority

opinion of the Permanent Court of Arbitration in
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52
the lorth Atlantic Fisheries Case in 1910 that it

had not yet matured into a definite rule.

The common law rule was to the effect that where
one side could be observed from the other, the bay

was territorial, but this rule is very indefinite
53

because it is not clear what must be observed.
The matter will henceforth be settled under

Article 7 of the Convention on the Territorial Sea
——— T T _f4

and the Contiguocus Zone.'That article defines a_pay

and then provides that the baseline may be drawn
’_F';—'—’—-_’_‘wm T ————

where the distance from shore to shore does not ex-

ceed 24 mil§§: The Article reads as follows:

— i —, —"
e

1. This article relates only to bays the
coasts of which bkelong to a single
state.

2. Tor the purpose of these articles, a bay
is a well-marked indentation whose penet-
ration is in such proportion to the width
of its mouth as to contain landlocked
waters and constitute more than a mere
curvature - of the coast. An indentation
shall not, however, be regarded as a bay
unless iis area is as large as, or larger
than, that of the semi-circle whose
diameter is a line drawn across the mouth

of that indentation.

3. For the purpose of measurement, the area of
an indentation is that lying between the
low-water marks of its natural entrance
points. Where, because of the presence of
islands, an indentation has more than one
mouth, the semi-circle shall be drawn on a
line as long as the sum total of the lengths
of the lines across the different mouths.
Islands within an incdentation shall be
included as if they were part of the water
area of the indentation.

If the distance ketween the low-water marks

of the natural entrance points of a bay
does not exceed twenty-four miles, a closing

o>
-
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line may be drawn between these two low-
water marks, and the waters enclosed thereby
shall be considered as internal waters.

Where the distance between the low-water marks
of the natural entrance points of a bay
exceeds twenty-Ffour miles, a straight base-
line of twenty-four miles shall be drawn
within the bay in such a manner as to enclose
the maximum area of water that is possible
with a line of that length.

wn

6. The foregoing provisions shall noet-apply-Ifo
so-called "historxic” bays, or in any case
where the straight baseline system provided
for in Article 4 is applied.

Under this Article; most of the bays in the Maritime
Provinces are "territorial bays”, i.e., the whole
bay belongs to Canada, the waters between the shore
and the baseline being inland waters and the territor-
ial waters extending three miles beyond a baseline
drawn from headland to headland. But while it is
true that Canada can claim these bays in its rela-
tions with other states, it may, as will be seen, be
important to have regard to the pre-existing law to
determine the respective rights of the provinces and
the Federal Government,

It will be observed that in paragraph 6 of

Article 7, above'cited; it is provided that the
Article does not apply to “historic” bays. To under-

N—— e -
stand the meaning of this, it is well to recall that

4

before the Geneva Conference it was not usual to

regard most of the larger bays as territorial. But to
this the historic bays constituted an exception.

Historic bays are those over which the coastal state



o ABAIY W RN i IS ey

AT TR e A1 N e Y e

Ve R Y

- 16 -

has publicly clalmed and axerc15ed Jurlsdlctlon and
55

this ]uIWSdlCtlon has been accepted by other states.

Among the other considerations to be borne in mind in

determining the character of a bay,are those enumer-
56

ated in the Horth Atlantic Fisheries Case as follows:

The interpretation must take into account

all the individual circumstances which, for

any of the different bays, are to be apprec-,
iated; the relation of its width to the [
length of penetration inland; the possibility; .
and the nece551ty of its belng defended by /:7
the State in whose territory it is indented;

the special value which it has for the \
industyy of the inhabitants of its shores;

the distance whlch it is secluded from the )
highways of nations on the open sea and P
other circumstances not possible to enumerate. +

YY)
Examples of historic bays are Chesapeake and
S8
Delaware Bsys in the United States, Conceptlon Bay

60
in Newfoundland and possmbly Hudson Bay In New

Brunswick the Bay of Chaleurs and eramlchi Bay are

clearly historic bays. The Bay of Chaleurs, which

—

opens into the Gulf of 3t. Lawrence through a passage

16 miles in width has been dealtH with as a territor-
61 62

1al bay by several British and Canadian statutes and
63

in off1c1al statements of British officials. Indeed
a British statute of 1851 settles the boundary of

Hew Bg&nsw1ck and Quebec as a line in the middle of
the bay, and the Supreme Court of Canada has held it /'
695 :

to ke a territorial bay in Mowat v lcPhee.

Miramichi Bay has an entrance of 14% miles
in width and long before Confederation it was claimed
5y New Brunswick. In 1759 the province passed a

statute treating the bay as being within the adjoein-
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ing county of Northumberland, and subseguent statutes
66
confirmed this claimn. In no case has this jurisdict-

ion been guestioned by any state other than the United
States and the objections of that country were

limited to the sole question of the extent of fishery
67
rights grarted under a treaty. Both counsel for the

United States and Great Britain and the judges in the

North Atlantic Fisheries Case treated it as being of
68

the same character as the Bay of Chaleurs. It is
69 70

dealt with by Jessup and Higgins and Colombos as a

territorial bay, and was held so to be by Judge Drago

in his dissenting opinion in the North Atlantic
71
Fisheries Case.

The Bay of nggy was also claimed by the

—————e T T T

British authorities when they had control of our

foreign affairs as an historic territorial bay. As

early as 1621 it was included in tﬁe grant of Nova
Scotia by King James to Sir William Alexanggr. Later,
a line drawn in the centre of the bay was made the
boundary line between Nova Scotia and New Brunswick
in the Roval Commission to Thomas Carleton dated
August 24, 1728. And during the nineteenth century
the British continually denied that the Americans had
any right to fish there though the Americans protested.
The matter came up in an international arbitration in

75
lhe Washington. “he American schooner, Washinaton, was

seized by the revenue schooner, Julia, in the Bay of

Fundy, ten miles from shore on May 10, 1843 on a charge

74
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of fishing in a bay contrary to the treaty of 1818 and
was decreed by the Vice-Admiralty Court of Nova Scotia
to be forfeited to the Crown. The United States
protested, claiming the value of the ship on behalf of
its owner and the matter was referred to arbitration.
The ump;re, Mr. Bates, favoured the American claim

stating as follows:

The bay of Fundy is from 65 to 75 miles wide
and 130 to 140 miles long. It has several

bays on its coasts. Thus the word bay, as
applied to this great body of water, has the
same meaning as that applied to the Bay of
Biscay, the Bay of Bengal, over which no nation
can have the right to assume the sovereignty.
One of the headlands of the Bay of Fundy is

in the United States, and ships bound to
Passamaquoddy must sail through a large

space of it. The island of Grand Manan
(British) and Little Menan (American) are
situated nearly on a line from headland to
headland. These islands, as represented in all
geographies, are situate in the Atlantic Ocean.
The conclusion is, therefore, in my mind irr-
esistible that the Bay of Fundy is not a
British bay, nor a bay within the meaning of
the word as used in the treaties of 1783 and
1818.

It should be pointed out that in order to enclose a bay
by a baseline running from headland to headland it is
necessary under International Law that both shores belong
to the same state. However, the line cogéd oe drawn

betwzen headlands that are both in Canada.

Despite the decision in The Washington,

Britain continued to claim the bay. This can be seen

in the Case for the British in the North Atlantic
77

Fisheries Arbitration and in other statements. The

Bay of Fundy was also discussed by the Supreme Court
78

of New Brunswick in R, v Burt in 19382, but it was not
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necessary for the court to reach a definite decision,

It would appear, then, that there is some

doubt whether the Bay of Fpngy_is_E_EE££i§9£i§¥_E§y
under the law of nations, but i;“is submitted that the
kay, having always been claimed as territorial by

those charged with executive guthority over it, must
be considered a terrigorial bay under the law of the
land. In the FaaernZ;, the question was whether a
certain point in Bristol Channel was within the realm
of England. The Court of Appeal sought the opinion of
the Attorney General of Great Britain, and the Attorney
General having replied that the point in question was
outside the realm, this was accepted as conclusive by
two of the judges, Lord Atkin and Lawrence, L. J.;
Eankes, L. J. did not think the court was bound fo
accept the Attorney General’s irnformation but having
regard to the lack of authority and the then existing
trend of limiting the width of territorial bays, he
held the court should be guided by it. This does not mean
that the Federal Government (which now controls our
external relations) could extinguish the rights of the
provinces to those waters by a declaration to that
effect, for it has been doubted by a legal writgg
wrether the érown, even in England, can relinquish a
claim to the detriment of a subject. And it is even more
doubtful hare because, though the Federal Government is

Supreme in its dealings with other nations, it carnot

pass laws within the provincial legislative sphere to
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implement treaties.

Finally there is ground for arguing that
all bays surrounding the Maritime Provinces are
historic territorial bays, for before confederation
each of the provinces passed and enforced statutes on
the basis that the baseline of territorial waters should
be drawn from the headlands of bayg? Thus 1in 1836 Nova;

: 83
E Scotia passed a statute (often called the "hovering”

3 Act) empowering customs and excise officers to board |

? [

any ship within any port or bay in the province as X

well as those hovering within three marine miles of the

y
I

3 coasts, bays, etc., and to examine them and forfeit them )

to the crown if fishing within those waters. Similar
84

1
E Acts were passed by Prince Edward Island in 1843 and
: 8¢

Mew Brunswick in 1883. All three statutes were con-/

é 86
firmed by British Orders in Council. It is true that

these Acts weres considered by the Americans, in the
case of larger bays, to be in contravention of the
treaty of 1818 which permitted them to fish up to
three miles of the coasts and bagz. They argued that
bays meant such bays as did not exceed six miles in

breadth. But this claim was rejected by the tribunal

in the North Atlantic Fisheries Case which held that

the word “bay” in the treaty mean® all bays. The

court did not decide that all such bays were territ-
orial for the general purposes of international law,
but only under the terms of the treaty, but the case

] 1s not inconsistent with the view that these bays
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are territorial and this is in accord with the
British submissions in that case. Again, though the
matter may not ke settled by the law of nations,
for internal purposes the matter should, for reasons
already given, be considered as closed. As will be/
seen, Canada now claims far more extensive rights
than these.

(i1i) Islands

Islands also raise special problems. The
general rule is that islands have their own three mile
celt of territorial waters measured from the sinuous-
ities of the coagz. If the island is more than 3 but
less than 6 miles from the coast, the whole extent
of water is territorial since it is inadvisable to have
small strips of high seas between the coast and the
island. If the island is only slightly more (possibly
% mile) than 6 miles from shore, the coastal state
may still claim the whole as territorial but where
1t is more distant, the island is treated as having

90
its own territorial belt. There is a diffiqplty how~

ever, of deciding what is an island. Are elevations,

o ?
visible only at high tides, islands? There is a dis~
= hl
position so to treat them among most writers. All

this has now been settled by the Convention on the
92
lerritorial Sea and the Contiguous Zonre, Articles 10

and 11 of which read as follows:

Article 10. 1. An island is a naturally-formed area
of land, su:rrounded by water, which is

above water at high tide.
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2. The territorial sea of an island is
measured in accordance with the
provisions of these articles.

Article 11. 1. A low-tide elevation is a naturally-
formed area of land which is sur-
rounded by and above water at low-
tide but submerged at high tide.
Where a low-tide elevation is situa-
ted wholly or partly at a distance
not exceeding the breadth of the
territorial sea from the mainland
or an island, the low-water line on
that elevation may be used as the
baseline for measuring the breadth of
the territorial sea.

2. Where a low~tide elevation is wholly
] situated at a distance exceeding the
4 breadth of the territorial sea from

3 - the mainland or an island, it has no
territorial sea of its own.

In addition to the foregoing there is a

generally recoconized rule that a group of islands or

] the mainland and islands forming part of an archipel-~
93

ago should be recognized as a unit. It is conceivable

AT T

that the three Maritime Provinces could be so regarded
; but consideration of this matter will be postponed
until the system of measuring territorial waters by
straight baselines is discussed.

(iv) Straits

The general rule as to straits is that the
three mile belt must be measured from each shoii. If

they are less. than six miles broad, such as the Strait

of Canso, they belong wholly to the coastal state, and

Aa oo gl ie A o

if they exceed that width a strip in the centre is
95
part of the high seas. There are, however, some straits

1 that, like historic bays, belong to the coastal state

. ‘ ‘ , . ‘ ‘
] ‘houch exceeding six miles in width. Thus at one point
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the boundary between the United States and Canada runs
through the centre of the Strait of Juan de Fuca
which is about 15 miles brogg, and Duff, J. (later
Chief Justice of Canada) clearly held that the territ-

ory on the Canadian side of the line belonged to the
97
Province of British Columbia. It would also appear

that Canada has long claimed the Northumberland Strait

as can be seen from the following guotatien from
98
Yoore’s Digest.

In September, 1856, some American Fishing
vessels were warned not to fish on a

shoal known as Fisherman’s Bank, in the

Gulf of St. Lawrence, near the entrance to
Northumberland Strait, between the eastern
part of Prince Edward Island and the
northern part of Nova Scotia, at a distance
of nearly 7 miles from Cape Bear, the
negrest land. In reply to an inguiry of

the United States consul at Charlottetown,
the Canadian minister of marine and
Tisheries stated, Oct. 2, 1896, that Fisher-
man’s Bank had always been claimed as
Canadian waters, but that no new orders

had been given in relation to it. Referring
to this statement, Mr. Olney said that the
claim of jurisdiction over Fisherman’s

Bank seemed to be based on the "headlands”
contention, since the place could be included
within the Canadian jurisdiction only by
drawing a line across the open approaches

to the Strait of Northumberland from East
Point, on Prince Edward Island, to Cape

St. George, in Nova Scotia, a distance of

35 miles,

[t is possikle therefore; that the Strait of North-
urberland may have been territorial at Confederation
or should be so treated following the Faqernzg.

(v) Straight Baselines

A far more extensive exception to the rule

that the territorial belt is to be measured from the
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1ow water mark must now be examined, namely, what is
often called the straight baselines system. The con-

cept of straight baselines may perhaps best be

explained by an examination of the case that firmly .

establishes it in international law, the Anglo-
100
Morweaian Fisheries Case decided by the International

Court of Justice in 19351.

With a view to excluding foreign ships from
fishing off the Norwegian coasts; a Norwegian Royal
Decree laid down baselines that did not follow the
low water mark, but consisted of imaginary straight
lines, some as much as forty miles long, lirking
selected points; some being headlands on the mainland
and others being situated on the many rock islands
surrounding the coasts of Norway. The court held that
this decree was not contrary to international law.

Some remarks in the judgment give the
impression that the decision is of limited application.
Jorvay has a very deeply indented coast line and the
sinuvousities of the coast rule would be very diffic-
ult to apply to it. Further, Norway has long
attenpted to exercise jurisdiction over these waters
and may be held %o have prescriptive rights to them.

QTOiS the official British interpretation of the
caze, following the traditional approcach of Great

U

L

ritain. DBut there is much in the case that indicates

ha

-

Il

tie rule is one of general application, subject

to

n

erlgin conditions leid down by the court. There
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were, said the court, certain considerations to be
borne in mind in the case, namely, that (1) the
rFaselines follow the ceneral direction of the coast;
(2) there was a nore or less close relationship
retween the sea arecas and the land formation which
divided or surrounded them; and (3) there were
"certain economic interests peculiar to the region,
the reality and importance of which had been

evidenced by long usage”.

. 102
9 Apparcntly relying on that case, the then

Prime Minister, Mr, 3t. Laurent, on February 8, 1949,

short%y before the union of Newfoundland with Canada,
03
stated:

E We intend to contend, and hope to be able

; to get acquiescence in the contention that

t the waters west of 'ewfoundland constituting

: the Gulf of St. Lawrence shall become an
inland sea. We hope that, with Newfoundland

as a part of Canadian territory, the Gulf

of St. Lawrence west of Newfoundland will

311 become territorial waters of Canada

: whereas kefore there would be only the usual
: off-shore portion that would thus become
. part of territorial waters. Of course that

is a matter that is not governed by
statutes; it is governed by the comity of
naticns, It is our intention to assert that
position and it is our hope that it will

be recognized as a valid contention.

This policy was reiterated for +the Deifenbaker Covern-

ment on November 14, 1957, by the Minister of torthern
' 104

Affairs and National Resources, lMr. Alvin Hamilton,
This seems to be a reasonable policy. It is clear that

2 line closing off the Gulf of St. Lawrence would follow

+

the general direction of the coast, and a look at the map
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reveals the intimate relationship between the gulf and

the land areas surrounding it. Further, the economic

E interests are certainly evident., The gulf is the chief
neans of communication between the Province of Newfound-

i land and the rest of Canada, and the fisheries there-

3 in have long been the main source of livelihood for

rany of the inhabitants of the four Atlantic Provin-

ces. Whether the claim will ke upheld however,

depends on whether it is accepted by other states,

out for internal purposes it_iﬁ‘§E§§EEEed, following
105
the Fagernes, that the claim should be accepted as

r—

part of international law. The claim of Canada to

the whole of the Gulf of St. Lawrence has been immeas-
urably strengthfned as the Federal Government seems

to be well awi?g, by the Convention on the Territor-
ial Sea and the Contiguous Zone, for Article 4 of

that convention seems to make the rule in the
Anclo-Norwecian Fisheries Case applicable to that

107
3 situation. The Article reads as follows:

1., In localities where the coastline is
deeply indented and cut into, or if
there is a fringe of islands along
the coast in its immediate vicinity:

E the nethod of straight baselines join-

S ing appropriate points may be employed

in drawing the baseline from which the

readth of the territorial sea is
measured.

2. The drawing of such baselines must not
depart to any appreciable extent from
the general direction of the coast, and
the sea areas lying within the lines
must be sufficiently closely linked to
the land domain to be subject tc the
regine of internal waters.
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3. Baselines shall not be drawn to and
from low-tide elevations, unless light-
houses or similar installations which
are permanently above sza level have
been built on them.

4, Where the method of straight baselines
is applicable under the provisions of
paragraph 1, account may be taken, in
determining particular  baselines, of
economic interests peculiar to the j
region concerned, the reality and the
importance of which are clearly evid-
enced by a long usage. '

5. The system of straight baselines may
not be applied by a state in such a

_ manner as to cut off from the high seas

g the territerial sea of another state.

6. The coastal state must clearly indic-
ate straight baselines on charts, to
which due publicity must be given.

It is also expressly provided, and this was the law
108
pefore, that the waters on the landward side of the
109

baseline are national waters. Article 5 reads in
part as follows:

Where the establishment of a straight
baseline in accordance with Article 4

has the effect of enclosing as internal
waters areas which previously had been
considered as part of the territorial

sea or of the high seas, a right of
innocent - passage, as provided in Articles
14 to 23, shall exist in those waters.

(c) The Nature of the Right of a
Coastal State to Territorial Waters

Before the Geneva Conference it was gener-

fu
)~

ly accepted that a coastal state exercises sovereign-
ty over its territorial waters; that is, it owns
them in the same way as any of its other territory,

subject to the right of innozent passage by foreign
110
fierchant ships. For the purposes of interral law
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the matter is settled. The Crown owns the territorial
waters and the subjacent land in the same way as other
property. This was made clear by the Privy Council in

111
Secretarv of State for India v Chelikani Rama Rao

where it was held that islands arising in the seas
within the 3 mile limit are owned by the Crown, and
this applies to India. In giving the judgment of the
Board; Lord Shaw cited with approval the following
statement of Lord Kyllachy in the Scottish case of

112
Lord Advocate v Clyde Vavigation Trustees,

With respect to the nature of the Crown’s
right in what is acknowledged to be part

of the territory of the kingdom - viz.,

the strip or area of sea within cannon-

shot or three miles of the shore. Is -

the Crown’s right in that strip of sea,
proprietary, like the Crown’s right in

the foreshore, and in the land? Or is it
only a protectorate for certain purposes

and particularly navigation, and fishing?

I am of opinion that the former is the
correct view, and that there is no dist-
inction in legal character between the
Crown’s right in the foreshore, in tidal/

and navigable rivers, and in the bed of !

the sea within three mlles of the shore.

In each case it is of course a right 7
largely qualified by public uses, In

each case it is, therefore, to a larce
extent extra commerc1um but_none the less |
is it in my opinion a proprletary rlght - //
a right, which may bé the subject of tres- /
pass ané_ﬂhlch may be vindicated like

other rchLs of property.

And later he 01ted the following passage from another
113
Scottish case, Lord Advocate v Wemyss, decided by the

fouse of Lords

L see no reason to doubt that by the law of \
Scotland, the solum underlying the waters of |
the ocean whether within the narzow seas, /K
or Srom the coast outward to the three mile I
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limit, and also the minerals beneath it are /7
vested in the Crown.

This view has now been adopted in the Con-
vention on the Territorial Sea and the Contiguous
Zoié% Articles 1 and 2 of which read as follows:
article 1. The sovereignty of a state extends, beyond

its land territory and its internal

waters, to a belt of sea adjacent to its
coast, described as the territorial sea.

2. This sovereignty is exercised subject to

the provisions of these articles and to
other rules of international law.

Article 2. The sovereignty of a coastal state extends /
to the airspace over the territorial sea
as well as to its bed and subsoil.
(3) The Open Sea and the Continental Shelf
As we have seen, it is a universally recogn-

ized rule of international law that the open seas are

not within the sovereignty of any one state, and until

w

scent years it was tempting to assume that the bed
118
the sea was also a res nullius or a res communis,

(o]
by

But there has for long been some recognized rights of
coastal states to exploit certain resources under the
open sea. For example, coal mining has been conducted
under the open seas beyond the three mile limit off
Curberland in Great éiitain. Again sedentary fisheries,
such as oysters and chanks, living in close assoc-
lation with the sea bed are claimed by numerous

coastal states, notably Great Britain and its colonies,

even when these fisheries are found beyond territorial

waters. This right is usually justified on the ground

—_——

——— ————m—— TN~ ——e 2 e e

tha
at the fisheries are appurtenances of the coastal
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state_o;“pn’Eyg_g:qng_qf“prescription; but it would in
any case seem to be limited to-éﬂ;—coastal sta%i?

It has been only in recent years that more ant
extehsive exploitation of the resources gflthe bed of
the sea has become practicable and the question of the
cwnership of these resources has acquired importance.
This has resulted in the development of the doctrine
of the continental she%%?

The term “continental shelf” is in its
oricin a geological; not a“legal term. On most coasts
of the continents, the sea beéﬁgggs not at once
descend precipitously but slopes downward gradually
for & considerable distance, and then more abruptly
plunges to the great depths of the sea. It is generéi%y
(though erroneousli?obelieved that this plunge often
occurs when the sea reaches a depth of 100 fathoms
(600 feet) or 200 metres. Actually this is an over-
sirplification. Sometimes the sea bed drops in a
series of falls; often shortly after a space of deep
se2 there is higher ground forming a shelf: and some
coasts have no shelf, the bed dropping almost immediate-
ly to the ocean floor. As the term is understood
lecally, the continental shelf includes not only the
shslves of continents but those adjoining islands and
nlaces where, strictly speaking; there is no continental
shelf, at all, such as the Caspian Sea. On the continent-

&l shelf as so understood it is now possible to extract

01l } ; : : ‘
11 by installations in the open seas. This has been done
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in several places; including the Gulf of Mexico and the
Persian Gulf. The importance of the matter to Canada
can be seen from the fact that the continental shelf
off the northeastern shores of Canada extends from igf

shores to a distance over 200 miles from Newfoundland.

The first claim by a coastal state to

T

ownership of its continental shelf was made by

Gy

Great Britain on behalf of Trinidad when on Aug-
ast 6, 1942 it annexed to that colony the Gulf of

PFeria, an action that had been preceded by a

treaty with Venezuele dividing jurisdiction over

! 122 :

the bay. Then on October 1, 1945, President Tru-
123

ran of the United States issued a proclamation
in which the continental shelf off the coast of the

Urnited States was described as "appertaining” to

e

—— i ——

3 thet country and subject to its “jurisdiction and

e

control”, a claim th%t seems difficult to disting-
uish from sovereiqn%y% Since that time well over
30 proclamations have been issued by coastal states
claiming their continental shelves or adjacent sub-
; narine areas and no protest has been made by other
nations except where the superjacent waters have

! 125
been claimed as well.

There is much in reason to support the
claim of a coastal state to its continental shelf.
It seems unthinkable that a coastal state would
- readily permit the construction of installations

close to its shores, giving rise to possible hind-
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rances to navigation and so to the trading patterns
of the state, to say nothing of possible interfer-~
ances with national defence. Further; the deposits
under the sea bed will often be a continuation of
resources situate on dry land and there is a
possibility that the exploitation of the submarine
resources might interfere with or exhaust those on

land. And finally, the refining of the resources
126

will often be connected with the coastal state.
From the unprotested claims and the

apove reasoning, it has become generally accepted

that a coastal state, and it alone, is entitled

to exploit the resources of the continental shelf
127
adjacent to its coast. The view has now been

accigted by the Convention on the Continental
8
Shelf, Article 2 of which reads as follows:

1. The coastal state exercises over the
continental shelf sovereign rights
for the purpose of exploring it and
exploiting its natural resources.

2. The rights referred to in paragraph
1 of this article are exclusive in
the sense that if the coastal state
does not explore the continental
shelf or exploit its natural recources,
no one may undertake these activities,
or make a claim to the continental
shelf, without the express consent of
the coastal state.

[P0

The rights of the coastal state over
the continental shelf do not derend
on occupation, effective or notional,
Oor on any express proclamation.

4, The natural resources referred to in
these articles consist of the mineral
and other non-living rescurces of the
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seabed and subsoil together with

living organisms belonging to sedentary
species, that is to say, organisms which,
at the harvestable stage, either are
immobile on or under the seabed or are
unable to move except in constant
physical contact with the seabed or
the subsoil.

To prevent any difficulty regarding the meaning of
+the term “continental shelf”, it is defined in
129
Article 1 in the following term:
For the purpose of these articles, the
term “continental shelf” is used as
referring (a) to the seabed and subsoil
of the submarine areas adjacent to the
coast but outside the area of the territ-
orial sea, to a depth of 200 metres or,
bevond that limit, to where the depth of
the superjacent waters admits of the
exploitaticn of the natural resources of
the said areas; (b) to the seabed and
subscil of similar submarine areas
adjacent to the coasts of islands.
(4} Summary of Canadian Rights
It is clear under the law of nations and
the law of the land that Canada owns the subsoil and
resources under her inland waters. At a minimum,
this includes all bays having an entrance of less
than six miles and perhaps 10 or 12 miles, It
includes all “historic bays” among which the Bay
of Chaleurs and liiramichi Bay are clearly included.
And clains have long been made to the Bay of
fundy. It is also eminently arguable that all bays
Ad inlets in the Maritime Provinces are historic
Q3¥s. When the Geneva convention on territorial

vaters 1 e .
4ters is ratified, Canada will also own all bays

1-\. a ] ‘ s
SVLLY an enirance up to 24 miles.
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In addition Canada owns the subsoil under
i:s territorial waters, These territorial waters
include all waters within three marine miles of
1and and of the baselines across bays. It having
L een claimed that the whole of the Gulf of St.

L awrence is inland waters, it may well be that the
shree mile territorial belt must be drawn from a
line enclosing the gulf,

Finally, Canada owns the continental shelf
exiending from its coast to a distance some two
hundred miles from the coast of Newfoundland and
the resources therein,

I7I
RIGHTS CF PROVIMNCES

(1) B. N. A. BAct Provisions

In order to determine the proprietary
rights of the Federal Covernment on the one hand
and the governments of the Maritime Provinces on
the other, it is necessary to refer to the British
sorth Angica Act, 1867. OSeveral sections are
revelant, and three, are so important as to merit
Guotation, Trhey read as follows:

7. The Provinces of Nova Scotia and
Wew Brunswick shall have the sanme

limits as at the passing of this
Act,

108. The public works and property of
each Province enumerated in the third
schedule to this Act, shall be the
proparty of Canada.
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108. All lands, mines, minerals and royalties
belonging to the several Provinces of
Canada, Nova Scotia and New Brunswick,
at the Union, and all sums then due
or payable for such lands, mines,
minerals, or royalties, shall belong
to the several Provinces of Ontario,
Quebec, Nova Scotia and New Brunswick,
in which the same are situate or
arise, subject to any trusts existing
in respect thereof, and to any interest
other than that of the Province in the

same.
131

In the Provincial Fisheries Reference the 1575

Crivy Council decided that the effect of section 1089
was that whatever proprietary rights were at the
“irme of the passing of the B.N.A. Act possessed by
ne provinces remained vested in them except those
sxpressly transferred to the Deminion by any of the
sct’s express enactnents (such as section 108). It
iz therefore necessary to determine the extent of
the provinces at Confederation.

(2) Provincial Boundaries

At its inception, Nova Scotla comprised not
only wha* is now within the bounds ofthat province

“ut also what are now New Brunswick, Prince Edward

i1
9]
I-..J
yU

nd and a part of Quebec and liaine. It was clear,
ioo_that the Bay of Fundy (therein called ”that Great
“3Y, etc.”) was considered an integral part of the
~ony. The boundaries of Nova Scotia as found

AN the ogrant of that colony by King James to Sir

e ) 132
“111iam Alexander of September 10, 1621, reads as

£
tollows -

All and singular, the lands, continents,

R R i e
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and Islands, situate and lying in America,
within the head land or promontory called
Mape Sable, lying near the latitude of
forty three degress, or thereabout, from
the Equinoctial line towards the North,
from which promontory stretching towards
the shore of the sea by the west, to a bay
commonly called St. Mary’s Bay, and then
towards the North by a direct line, passing
the Entrance or mouth of that CGreat Bay,
which runs into the Eastern Quarter between
the Territories of the Sourigois and
Etchemins, to a River commonly called by
the Name of St. Croix, and to the most remote
Spring or Fountain thereof from the Western
Quarter which first mingles itself with the
afcresaid River, thence by an imaginary
direct line, which may be conceived to go
through the Land, or Run towards the HNorth
to the nearest Bay, River or spring, dis-
charging itself in the Great River of
Canada, etc. etc, which certain lands shall
in all future times enjoy the name of

Nova Scotia in America.

Following the congquest of Canada in 1763
“he northern boundaries of Nova Scotia were altered
sc that the boundary ketween that Province and Quebec
became “highlands” north of the St, Croix. But the
inrortant point for our purposes is that the Bay of
“undy was still treated as part of the Province as

can ke seen from this portion of the boundaries con-
L 133
-ainad in the Governor’s Commission:

As bounded on the Vestward by a line drawn
from Cape Sable across the Entrance of the
Eay of Furndy o the mouth of the River
Saint Croix by the said River to its source,
and by a line drawn due North from thence

to the Southern Boundary of the Colony

of Quebec; to the Northward by the said
boundary .....

The next impertant matter following the

~onGuest was the Letters Patent to Governor Patterson
i 1234
- Awoust 4, 1759 creating Prince Edward Island (then

r
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~=1led the island of St. John) a separate colony.

~ra* the scvereign could by royal prerogrative so

British Colonies is firmly established by
135
uncil in Re Cape Breton in which it

Aza]l with

+he Privy Co
sdicdicated upon the severance of Cape Breton from
adu z I

avas Scotia in 1784 and its subsequent reunion in
1720. In Governor Patterson’s commission, Prince

Tdward Island is described as follows:

: Our island of Saint John and territories

2 adjacent thereto in America, and which now
are or which heretofore have been
dependent thereupon,

The next document affecting the boundaries

TR

of WNova Scotia is the treaty of peace of 1783
136
cotween Creat Britain and the United States. That

trcaty is important in so far as water boundaries
are concerned in that it declares that the mouth
of the 3t. Croix shall be the boundary (what the

Ot. Croix was was later settled by Commissioners as
137

it exists today) and it further declares that all
lslands within 20 leagues of the shores of the
‘nited Btates belonged to that country "excepting

o iR el o) . >
Such lslands as now are or heretofore have been

itkip 4 R N !
withir the limits of ....Nova Scotia”. By an

S : , 138
cvard of Commissioners of Hovember 24, 1817 it was
=cttled that Moose Island, Dudley Island and

srederick Island in Passamaquoddy Bay belong to

t€ -alted 3tates; all other islands in that pay

nd the v
‘€ island of Grand lanan belong to her
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ajesty, and by that time those islands were

PO

inder the administration of Mew Brunswick., In a

ty of HMay 21, 1910 The water boundaries

“read

the United States and New Brunswick
139

rounc these islands were further elaborated.

otween

Following the American Revolution came
140
£ crezation of Hew Brunswick in 1784. The

~

C

(D
0

original d

18]

iption of the province in the

letters; Patent of June 18, 1784, was as follows:

(v

The tract of Ceuntry bounded by the
Gulph of 3*. Lawrence on the East, the
Province of Quebec on the North; the
Territories of the Unitzd States on
tne West, and the Bay of Fundy on the
South; should ke erected into a
Government under the Name of New
Brunswick.

The description was soon altered how-

cver and in the Royal Commission tc Sir Thomas
141
Carleton of Augus* 24, 1786 the province is so

described as including the northern half of the
tay of Pundy. That description is as follows:

Our Province of iew Brunswick

: bounded cn the westward by the

£ Mouth of the River Saint Croix by
e the said River to its Source and

' by a Line drawn due North from
thence to the Southern Boundary

of our province of Quebecc to the
forthwa;d by the said beundary as
TAT 25 tne festern Extremity of

the 22y des Chaleurs to the East-
ward by the said Bay and the Gulph
¢f Szint Lawrence to the Bay called
Say Verte %o the South by a line

in the center of the Bay of Fundy
irom the River 3aint Croix afore-
sald to the Mouth of the Musquat
River oy the said River to its source,
and frem thence by a due East line

e R A b AT

o] St
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across the Isthmus into the Bay
Verte to join the Eastern line
above described including all
islands within six Leagues of the
Coast with all the Rights, Members
and Appurtenances whatsoever there-
untce belonging.

From this time the boundaries of Nova

~cotia bocame thoss described in the Royal Comm-
142
~ion to Lord Elgin of September 1, 1846, which

L0

rond s fellows:
Our said Province of Nova Scotia in
Americe, the said Province being bounded
on the wrstirard by a line drawn from
Cape Sable acress the entrance to the
centre of the Bayv of Fundy; on the north-
ward by a line drawn along the centre of
the scid Bay to the mouth of the Musquat
River by the said river to its source,
and from thence by a due East line across
the Isthmus inte the Bay of Verte; on the
Eastwarcd by the said Bay of Verte and the
Gulf of St. Lawrence to the Cape or Promon
tory called Cape Breton in the Island of
that name, including the said Island, and
also including all Islands within six

Leagues of the Coast, and on the South-
&E?gffiffhe AtT2Atic Ocean frem the said
Cape to Cape Sable aforesaid, including
the Island of that name, and all other
Islands within forty leagues of the Cceast,
tith a1l the rights, members and appurt-
enances whatsoever thereunto belonging.

Only one further alteration of the bound-

-Ties of any of the Maritime Provinces nesd be noted.
Tn 1841 ; - Cood A

L *l, fellewing a dispuie between the Previnces of
-=W Eriaswick ang Canada, the Imperial Parliament
P28sed a statute settling the northern boundary of

) . 143

-5 Provines of New Brunsidcl. Under that statute

“W Crunswick now includes the southern half of the

7 0T Chaleurs as can ke seen from the following
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cortion of the boundary:

Thence down the centre of the stream of
+he Restigouche to its mouth in the Bay
of Chaleurs; and thence through the
~iddle of that Bay to the Gulf of St.

Lawrence; the islands in the said

Rivers Mistouche and Restigouche to

the mouth of the latter river at Dal-

housie being given to New Brunswick,

Since the commission granted to the
rrovinces the rights to administer the lands with-
in their boundaries, the lands therein belong
to the provinces. It seems clear from these
that New Brunswick owns in addition to its terr-
i1tory on dry land half the bay of Chaleurs
and the Bay of Fundy (which clearly includes
the Canadian portion of Passamaquoddy éii), while
lova Scotia owns half the Bay of Fundy. We must now
examine what other rights to the subsoil of waters
adjacent to their coasts that these provinces may
possess. I will deal first with inland waters.

(2) Inland Waters

It has long been settled that the shore;
that is, the landlgiﬁween high and low water marks,
belongs to the Crown, and it is equally well
ccttled that in this fzgntry that means the Crown
1n richt of the province, except in the case of
~utlic harbours which under section 108 of the

v op . 147
“- A+ Act belong to Canada. The Crown may, it is

-
v

CL, grap+t C
+ drant the shore to a subject but it must do

“© <7pressly; a grant of land adjoining the sea,
. 148

CYATA Tacie awd A : i Y v
T a =T = o3
XTends Only o hlgh water mark. Even
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if the shore is granted, at common law there is
reserved to the Crown the gold and silver in 1§ng
granted by it unless they are expressly conveyed.

In addition, each of the provinces have passed

statutes vesting in the Crown in right of the

provinces any petroleum or natural gas lying under
1 130

the ground, and Prince Edward Island’s statute
expressly refers to petroleum and natural gas under

ts territorial waters. Further, in lova Scotia

-

and Prince Edward Island minerals ( which are given

a very broad meaning)are also reserved to the
151

vrovinces., New Brunswick’s position is somewhat diff-

erent. Radio active substances are reserved by
152
statute, but ordinary minerals must be reserved by

the grant. However, the original instructions to
Governor Carleton required him to exempt minerals

153
in Crown grants and I understand the practice of the

Ly

Department of Lands and Mines is to reserve them. Such

b iahasaal L it

a4 reservation is then given a broad construction by
154
3 section 8 of the Mining Act. In addition, the Lieu-

tenant Governor in Council may under the Ownership
155
or Minerals Act order any minerals to vest in the
Crown in the right of the province but provision is
nade for compensation to persons suffering damages.
Coning now to water beyond low water nark,
we saw that under the law of nations inland waters are

considered part and parcel of the country surround-

Ing it. At common law, these waters (or as they are
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sometimes called, waters intra fauces terrae) have

from a very early period been considered to form part

of the county they adjoin. Thus Loxd Hale in
156
De Jure lMaris, says:

That arm or branch of the sea which lies
within the fauces terrae where a man may
reasonably discerne between shore and
shore is, or at least, may be, within the
body of a county and therefore within the
jurisdiction of the sheriff.
1357
And in R. V., Cunnincgham it was held that a point in

Bristol Crannel about ten miles from land was intra

fauces terrae and formed part of the County of Glam-

organ. This case was followed by the Privy Council

in Direct United Staies Cable Co. v Anclo American
158
Telearaph in 1877 where it was held that Conception

Bay was an historic bay within the jurisdiction of
lewfoundland.

There is also post-Confederation Canadian
authority. The leading case is the Provincial Fish-

159
eries Reference where the Supreme Court of Canada

was asked inter alia the following question:

Did the beds of all lakes, rivers, public
harbours, and other waters, or any and which
of them, situate withinthe territorial
limits of the several provinces, and not
ogranted before confederation, become under
the British North America Act the propmerty
of the Dominion or the property of the
province in which the same respectively are
situate, and is there in that respect any
and what distinction between the various
classes of waters, whether salt waters or
fresh waters, tidal or non-tidal, navigable
or non-navigable, or between the so-called
great lakes, such as Lakes Superior, Huron,
Erre, &, . and the other lakes, or the so-
called grea* rivecrs, such as the 3t. Lawrence
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River, the Richelieu, the Ottawa, &., and
other rivers, or between waters directly
and immediately connected with the sea-
coast and waters not so connected, or
between other waters and waters separat-
ing (and so far as they do separate)

two or more provinces of the Dominion
from one another, or between other waters
and waters separating (and so far as
they do separate) the Dominion from the
territory of a foreign nation?

To this the court replied that the beds of all

waters (other than those specifically granted by

section 108 of the B.V.A. Act) belonged to the

provinces without any distinction ketween the various

classes of waters. We have already seen the similar
160- 1535 A,

answer of the Privy Council. -

Cases dealing even more specifically with

the matter are not wanting. Thus in Capital City

Canning Companyv v _Anclo Packing Company the plaintiff

sought to establish exclusive claims to fisheries
granted to him under a statute. The grant was part of
the foreshore of the Strait of Juan de Fuca (which
1s about 15 miles wide and the centre line of which
forms the boundary between Canada and the United
States), together with the right to take salmen ”in
the territorial waters adjacent thereto”. It was
common ground that the waters of the strait were
inland waters. Opeaking on this point, Duff J.
(later Chief Justice of Canada) saEZ%
t was not disputed, and I assume for
the purpose of this application, that
this site is intra fauces terrae. The

bed of the sea in such places is part
of the territorial posssssions of the
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Crown; and - except in the case of
public harbours, within the disposition
of the Provincial Legislature - is
comprehended within the terms of the
description, "lands of the province
held by the Crown”,
163
Again in Mowat v McPhes it appears to have been

accepted by the Supreme Court of Canada that the

southern half of the Bay of Chaleurs forms part of

Restigouche County, and the Supreme Court of New
164
Brunswick held in R. v. Burt that a point in the

northern half of the Bay of Fundy within the
three mile zone was part of New Brunswick.

It is therefore clear that waters that
were considered inland waters at the time of //
Confederation belong to the provinces. It there-
fore remains to determine what waters were so
considerad. As we saw earlier it is clear that
the Bays of Chaleurs and Miramichi and, for
internal purposes, the Bay of Fundy as well, were
territorial at Confederation. It is equally
certain that the bays and straits having an
opening not exceeding six marine miles were also
inland waters as well as all waters where the
opening of a bay is reduced to six marine miles.

é There is also some evidence that MNorthumberland

z
Q > - . \ :
Strait has always been considered an inland water-

Way.
As to other bays the matter was perhaps
uncertain in 1807, there being no clearly established

rule regarding larger bays under international
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law; and the common law rule was only the vague one
that where a man could discern from shore to shore
the bay was within the county. But from the pre-
Confederation "hovering Acts” previously discussed,
the better view would appear to be that all bays in
the Maritime Provinces were inland waters, and so
within the provinces., Further, because of this un-

certainty the recent Convention on the Territorial 3

Sea and the Contiguous Zone settling the rule of 24

niles for territorial bays should be treated as a

mere clarification of a disputed rule. So that all
E waters in Maritime bays where the distance from

shore to shore does not exceed 24 miles should, it
is submitted; be treated as inland waters of these

provinces.

(3) Territorial Waters

3 We now turn to provincial rights over
territorial waters. On November 14, 1957, Mr. Jean i
Lesage asked the following question in the House of

185
Commons :

1. Are the waters of the Gulf of St, f
Lawrence Canadian waters?

2. If so, are the seabed and subsoil
of the Gulf of St. Lawrence the i
property of the Crown (e) in the g
right of €anada; (b) in the right i
of Quebec, New Brunswick, Nova Scotia,
Prince Edward Island and Newfoundland;
(c) if the answer to (b) is in the K
affirmative, what part is respectively
within each jurisdiction?

Y
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To the first part of the question, the Hon., Alvin
Hamilton, Minister of Northern Affairs and National

Resources replied by expressing his agreement with

the statement of Mr. St. Laurent above cited. Of the
166

second part of the question he said:
According to international law the sea-
bed and subsoil under the territorial sea
is vested in the littoral state. The law
officers of the Crown have advised that
the administration and control of the sea-
ted and subsoil of the territorial sea is
vested in the crown in right of Canada.
The most charitable remark one can make of this opin-~
ion is that it must have been hastily prepared. Be-
fore Confederation all three provinces had exercised
jurisdiction over a zone of territorial waters three
miles in width measured from their coasts, kays, and
167
creeks. A reference to the "hovering Acts” of these
provinces will suffice to demonstrate this. And thesse

Acts, it will ke remembered, were specifically approved
168
by Order of the Queen and Council, it being thereby
recognized that the administration and control of
these waters were within colonial jurisdiction.
Further instances of the provinces’ control over
the territorial waters can be seen in the Case for
139
Great Britain in the North Atlantic Fisheries Case.

That the courts at the time of Confederation also
thought the colonies exercised jurisdiction over
the three mile belt can be seen from the statexent
of Hoyles, C. J. of the Supreme Court of Newfound~

land in Anaglo-American Telearavh Company v Direct

T W =wrwwn
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U. 3. Cable Company in 1875 where he said:

I hold that the ferritoriel juris-
diction of the sovereign extends to
three miles outside of a line drawn
from headland to headland of the bay...
that the local government, representing
and exercising within-the limits of the
Governor’s commission, which contains
nothing restrictive upon this point,
her authoritv and jurisdiction is, in
this respect, the same with the-
Imperial government... and that,
subject to the royal instruciions and
the Queen’s power of dissent, the Acts
of the local legislature have full
effect and operation to the full extent
of that territorial jurisdiction.

The statement was quoted with approval a few years

171
later in the Queen v Delepine which was concerned

with the arrest of a fisherman within the three mile
limit.

It would seem; therefore, that the three
provinces had jurisdiction over there territorial
waters at Confederation. Is there anything in the
5. W. A, Act affecting the matter? It is submitted
that the clear effect of section 109 of that Act is
to retain in the Provinces all pre-existing property
rights, except those expressly transferred by
section 108, and this submission is artundantly
supported by authorities, Here again reference to

172
the Provinciagl Fisheries Reference may be made. It

will be recalled that one of the major guestions
asked was who owned the beds of every conceivable
type of water, including waters “directly and
immediately connected with the sea-coast and the

wilers not so connected”. The latter expression
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clearly includes territorial waters as can ke seen
not only from the language used but alse from the
arguments of counsel for koth sides before the
Supreme Court of Canaég? and for that matter one of
the judges, Girouard; J.; expressly dealt with
territorial wateig% So that when the Supreme Court
replied that the beds of all waters, without any
distinction between the classes of waters kelonged
to the provinces, they were definitely thinking of
territorial waters as well as inland watergé

The Privy Council reply is simi%ar. It said
that whatever belonged to the provinces belfore
Confederaticn continued to be their property unless
conveyed under section 108, and we have already
seen that the provinces then exercised jurisdiction
over territorial waters.

It may be argued, however, that while the
provinces exercised jurisdiction over territorial
waters, it was not clear that this jurisdiction
amounted to a proprietary right; and the statement
of the Privy Cguncil in the British Colunbia
Fisheries Caizoin 1214 and the Quebec Fisheries

177
Case may be cited in which the Privy Council refused

to say anything about the ownership of territorial
waters. It should be observed that their Lordships
raised no doubt as to the correctness of the Supreme
Court’s cdecision that the subsoil in such waters

belonged to the provinces rather than the Dominion.
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What the Board was reluctant to commit itself upon
was whether under the law of nations territorial
waters were within the sovereignty of any one state.
The reason for this reluctance is difficult to
understand. For, as we saw earlier; koth the House
178 179
of Lords (in 1900) and the Privy Council (in 1916)
had no difficulty in helding that the beds of
territorial waters around British coastal states
belonged to those states. This is clearly pointed
out by Chief Justice Baxter giving the unanimous
opinion of the Supreme Court of New Brunswick in
R. v Bﬁgg where the question was whether certain
persons weve rightly convicted of having intoxicat-
ing liquor within the jurisdiction of the province,
They having been taken on board ship within three
miles of the coast. In the course of his judgment
Chief Justice BaxteiSiaid:

On the grounds koth of property and

jurisdiction there can be no doubt

that the province of New Brunswick

includes the territory in which the

offence 1s alleged to have been
committed.

That Great Britain owned the waters off
its coast has always been the attitude of the common
law, This can be seen in the writings of Coke and
Lord Hale thouch these authorities were speaking
of much lirger expanses of waters, Englands
narrow seag? But it can also be seen in several

Sritish Cases during the nineteenth century after

the three mile limit had been established, but

S N e —
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183
before Confederation, Thus in A.G. v. Chambers in

1854, Lord Cranworth said:

The Crown is clearly..., according to i
all the authorities entitled to the i
“]ittus maris” (i. e. the shore) as
well as the soil of the sea adjoin-
ing the costs (sic¢) of England.

The ownership of the three mile zone by the Crown

is also clearly recognized by lLord Wenslesydale

S )

and to scme extent by Lord Cranworth in the Scot-
184
tish case of Gemmel v Lord Advocate decided by

the House of Lords in 1859. So tcoo in Whitstable
18§ :
Fishers v Gann in 1861, Earl, C. J. said:

The soil of the sea-shore to the
extent of the three miles from
the beach is vested in the Crown...

and on the appeal to the House of Lords, Lord {
186 i
Chelmsford used the following language: t

The three mile limit depends upon
a rule of international law, by
which every independent State is
considered to have tarritorial
property and jurisdiction of a
cannon-shot from the shore,

Lord Wensleydale’s judgment in the case again
indicates his belief that the Crown owned the
subsoll under territorial waters. Reference may

187
also be made to B, v. Hannmer in 1858 where Lord Hale’s

statement that the King is the owner of the great

i T

waste of the sea is cited with approval.
The only authority I have found express- ;.

{.

. R , , o . L
ing the view that the territoriel waters were not

vested in the Crown are¢ dicta by two of the
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majority judges in R v Keyn but seven of the

thirteen judges were clearly of a contrary opinion. %ﬁ
The case turned on the jurisdiction of the Court ?;
of Admiralty which was held not to extend to the ;
territorial waters in the absence of statute.

The judgments of Brett, Grove and Amphlett; J. J.
are replete with authorities showing that the common
law has always held that the subsoil of waters

adjacent the shores of Great Rritain belonged to

the Crown.

In addition to these judicial author-
ities, there were before 1867 clear exercises of
property rights by the British Parliament over
the three mile zone; and 1f this sphere; as we
have seen, such action is of great importance in
settling the law. Thus on August 2; 1858, the
Cornwall Submarine Mines Aiggdeclared that

minerals under the sea beyond low water mark

were vented in the CQueen in right of her Crown as

part of the soil and territorial possessions of
the Crown. A number of local Acts collected by Sir
Cecil Hurst contain sinmilar exercises of sovereign-
1380 2
ty. In this connection it is significant that the 5}
Federal Government has never seen fit to contest 4
the right of Nova Scotia to regulate the submarine
mines of that province. In addition as we have

seen, Britain and her colonies have frequently 3 4

claimed property in sedentary fisheries,
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It seems clear, therefore, that at
Confederation the Maritime Provinces had a prop-
rietary interest in the belts of territorial
waters surrounding them. These waters included
all those within three marine miles of low water
mark and the lines enclosing territorial bays and
possibly Northumberland Strait.

As we saw, however, Canada now claims
extensive territorial waters not claimed by the
provinces at Confederation, namely the whole of
the Gulf of St. Lawrence. The provinces may well
have the right to this extended area, Yor it is
because of the position of territory that is un-
doubtedly owned by the provinces that Canada can
assert jurisdiction over it. Further, even iFf it
should be held that the provinces have no claim
to the waters in the gulf beyond the three mile zone,
they have strong claims to the resources in the bed
unde:lying these waters., But it is best to discuss
this matter in connection with provincial rights to
the continental shelf.

Something must now be said of the three
Emerican Suprere Court cases holding that the resocurces
under tne territorial sea are within the jurisdiction
of the Federal, and not the state governments.

Paradoxically, a close examination of these

cases favours provincial ownership of the subsoil of

he three mile beli. The first of these cases,

I
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U. 8. v California, was decided in 1947. The cuestion

was whether the Federal Government or California
had paramount rights in and power over submerged
land between low water mark and the three mile limit
and to take or authorize the taking of oil and gas
underneath the land. Despite dicta in Pollard’s

192
lessée v_Q’Hacan and other Supreme Court cases, the

court decided in favour of the Federal Covernment,
There were two main grounds for the
decision. The first was that the original colonies
had not acquired jurisdiction over the marginal sea
at the revolution, there keing then no settled
interantional custom that each nation owned a
three mile belt. While Justice Reed dissented on
this point (showing its importance in the case)
there is much truth to the holding. Indeed the first
official statement by a nation of the three mile
rule was made by Jefferson, the American Secretary
of State, in 1%%2, But this situation was entirely
different at the time of the Canadian Confederation.
The three mile rule was perhaps more firmly estab-~
lished then than it is now, and as we saw the
Maritime Provinces exercised jurisdiction over it -
a2 jurisdiction that was immediately continued by
the Federal Governmeig%

The second ground of decision in

U. S. v California was in effect that the juris-

diction cf the XNational Government over the




-~ 54 -
narginal sea was necessary for the protection of
the nation and that navigation of the sea was a
subject on which the nation might enter into and
assume treaty obligations. This was in effect a
policy decision and the danger of following such
decisions in interpreting the B. N,A. Act is
forcibly indiceted by Lord Hobhouse in Bank of

198
Toronto v Lambe in the following passage:

Their Lordships have been invited to

take a very wide range on this part of

the case, and to apply to the construct-
ion of the Federation Act the principles
laid down for the United States by Chief
Justice Marshall. Every one would gladly
accept the guidance of that great judge

in a parallel case. But he was dealing
with the constitution of the United
tates. Under that constitution, as their
Lordships understand, each state may

make laws for itself, uncontrolled by the
federal power, and subject only to the
limits placed by law on the range of
subjects within its jurisdiction. In

such a constitution Chief Justice Marshall
found one of trose limits at the point at
which the action of the stats legislature
camc into conflict with the power vested
in Congress. The appellant invokes that
principle to support the conclusion that
the Federation Act must be so construed

as to allow no power to the provincial
legislaturesunder sect. 92, which may, by
pocsibility, and if exercised in some
extravagant way, interfere with the objects
of the Dominion in exercising theilr powers
under sect. 91, It is quite impossible to
argue from the one case to the other. Their
Lordships have to construe the express
words of an Act of Parliament which makes
an eloborat: distribution of the whole
field of legislative auvthority between

twe legislative bodies, and at the same
time providess for the federated provinces
2 carcfully balanced constitution, under
which no one of the parts can pass laws
for its2lf except under the control of the
whole acting through the Governor~General.

o *
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And the question they have to answer 1is
whether the one body or the other has
power to make a given law., If they find
that on the due construction of the Act

a2 legislative nower falls within sect. 92,
it would be quite wrong of them to deny
its existence because by some possibility
it mey be abused, or may limit the range
which otherwisz would be open to the
Dominion parliament.

More specifically, it has been pointed

out by the Privy Council in the Provincial Fish-
196
eries Refersnce that proprietary rights and legis-

lative powers are wholly separate concepts. The
Federal Parliazment clearly has power to legislate
respecting national defence, navigation and
shipping and other matters under section 91 of
the B. M. A. Acg, and in these matters its auther-
ity is paramouit? But this gives it no property
right. To illustrote: a province might well give
& company power to crect installations in its
territorial waters, but such 2 compeny would also
hove fo obtain permission to do so under the
Navigable Waters Pretection ii%; conversely per-
missicn under that Acr could not be exerciscd
without previncial grgii.

U. 8. v California was followed in 1950

200 201
by U. S. v Louisiana and U. S. v Texas. The latter

case 1s especially important because Texas joined
the Unicn after the three mile rule was established.
But the decision was based on a clause in the

instrument admitting Texas te the Union which
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provided that Texas joined the Union on an equal
"footing” with the original states. It having been

held in U. 8. v California that the original states

had no jurisdiction over the thres mile zone at the
‘revolution, Texas was in nc better position. The in-
applicability cf this casc to the Canadian situaticn
is immediately ovident.

(4) The Ceontinental Shelf

As we have seen, it is now clear that =
coastal state excrcises sovereign rights over its
continental shelf for the purpose of exploring it end
exploiting its natural rescurces. This right is now
set forth in the Geneva Cenvention on the Continental

202
Shelf but it was already firmly established as a
custorary rule of internaticnal law.
We must now examine whether under the B. N. A. Act
the Fzderal cr the provincial authorities have the
preprietary right te the resources cf the centinental
snelf.

The first pcint to chszrve is that the
commissicns establishing the provinces of New Bruns-
wick and Ncve Seotiz describe them as including
"2ll the Rights, Members znd Appurtenances whatseo-

ever thzrete belonging”. The commission creating

the Prcvince of Prince Edward Islend includes
"the tarritcries adjacent thereto and which are...
dependent thereon”, which must be deemced to convey

those rights posscssed by the island as part of
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Neva Scctia. Whatever proprietary rights were given
by these words remained in the previnces by virtue
of section 109 of the B. N.A. Act.

So fer as I am aware, the meaning of
“Rights, Members and Appurtenances” has never been
judicially examined. But it is significant to ncte
that jurisdiction over the three mile zone was con-
sidered to be a colenial right and so was the
exploitation of sedentary fisheries adjacent to a

colony even beyond the three mile zone. Sedentary

fish, such as oysters and chanks, unlike free floating

fisn are considered ais being in effect a resource
of the subsoil of the sea and have long been con-
sidered to belong to the adjacent coastal state
even where the fisheries are beyond three miles

fron the coast. This can be seen in the following

203
paasage from Jessup, which as will be seen expresses

nct only his own view but those of the authoritative
Fulton and Vattel. He says:

Of the coral, chank and pearl fisheries,
Fulton says, “they may ke very valuable,
are generally restricted in extent, and
are admittedly capable of being exhausted
cr destroyed; and they are looked upon
rather as belonging to the soil and bed
of the sea than the sea itself. This

is recognized in muniipal law and
internaticnal law also recognizes in
certalin cases a claim to such fisheries
when they extend along the soil under the

sea beyond the ordinary territoriel 1limit”.

Vattel asserted that these rescurces near
the shore may be taken advantage of by
the littoral state and subjected to its
ownership, apparently without regard to
the limit of cannon range. “who can
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doubt said Vattel, *"that the pearl
fisheries of Bahrein and Ceylon may be
lawful objects of ownership?” Apparently
the British Government does not doubt it
for they have asserted dominion over the
Ceylon pearl banks far bevond the three
mile 1limit which they so stoutly uphold.

& colcnial Act of 1811 authoriges the

seizure and condemnation of any boat

found within the limits of the pearl banks

or hovering near them, and the anchoring

of vessels in the vicinity so regulated.

Tt is submitted that the resources of the
continental shelf must be held to fall within the
description "Rights, Members and Appurtenances”
and so belong to the provinces. It is true that the
doctrine of the continental shelf has only been
developed in recent years, but that is only because
it 1s only recently that techniques have been
developed to exploit certain resources. All exploit-
able resocurces were considered the property of the
littoral state. We have mentioned the sedentary
fisheries, but that was not all. TFor example, the

204
Cornwall Submarire Mines Act of 1858 was not
limited in its application to the three mile zone,
and 1t is well known that mines in Cumberland
205
extend beyond that limit. Reference should also
206

be made to The Anna decided in 1805, There mud
islands more than three miles from the coast
that were formed by land floating from the Missi-
ssippl were held to be “appendant” to the coast
and a "porticoe” to the mainland. If such islands

could be considered as appendant to the mainland
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in 1805, it is a mere development to speak in the
twentieth century of the continental shelf in the
same manggz. In short, then, all exploitable sub-
rarine resources contiguous to a coastal state
have for many years been considered to belong to
the coastal state., For this reason it is submitted
that the right of a coastal state to the resources
of the continental shelf that can be exploited by
modern methods is @ mere development of a right
possessed by the provinces long before Confeder-
ation.

Further support for the propesition
that the resources of the continental shelf must
be considered as an apportenance of the coastal
land may be found in the fact that the ownership
of these resources by the littoral state in most
frequently justified on the theory thet they are
appurtenant to the main%gid. Trhe theory is con-
sistent with the language of the majority of the
proclamations made by states declaring their
owgggship of the resources of the continental
shel}. For example, the United States proclam-
ation relates that “the continental shelf may
be regarded 2s an extension of the land-mass
of the cgﬁgtal nation and thus naturnlly appurt-~
enant to it”. The use of the words “naturally

appurtenant” is of great importance; for they are

often used to denote the relationship of territ-
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211
orial waters to the littoral state and we saw

that the provinces have always been possessed of
their territoriel waters.

212
The cases of U. 8. v Louisiana and U. S.

213
v_Texas, deciding that the resources of the

continental shelf of the United States are Federal-
property; are inapplicable for reasons already
discussed in connection with territorial waters.
Iv
THE RIGHTS OF THE MARITIME PROVINCES
INTER SE
It seems clear from the foregoing thaf
eacn of the provinces owns the subsoil in its
inland waters. These clearly include all bays,
and straits where the opposite shores do not ex-
ceed six marine miles and it probably includes
all bays. However that may be, it is certain that
Miramichi Bay and the southern half of the Bay of
Chaleurs are inland waters of New Brunswick.
Further, MNew Brunswick and Nova Scotia each own
up to a line drawn in the centre of the Bay of
Fundy. As we saw the claim that the bay is
territorial is épen to doubt under the law of

4

nations, but this should make no difference to

the claims of the provinces to the subsoil:
214

for as Chief Justice Raxter said in R. v Burt,

the grant of a greater right would include the

less and it is clearly established that the
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coastal state owns the subsoil and its resources.
The exact line of division between Nova Scotia
and New Brunswick in the bay might possibly be
drawn by markings on land and conceivably by

215
huoys. Once agreed upon it could legally be
settled under section 3 of the British North

216

America Act, 1871 which reads as follows:

The Parliament of Canada may from time

to time, with the consent of the Legis-

lature of any Province of the said

Dominion, increase, diminish, or other-

wise alter the limits of such Province,

upon such terms and conditions as may

ke agreed to by the said Legislature,

and ray, with the like consent, make

provision respecting the effect and

operation of any such increase or
diminution or alteration of territory

in relation to any Province affected

therehy.

A similar arrangement could be made respecting the
Strait of Northumberland between New Brunswick,
Nova Scotia and Prince Edward Island.

In addition, each of the Maritime prov-
inces owns the whole area extending from its shores
to a2 distance of three marine miles as territorial
water. If as has been suggested, the Gulf of St.
Lawrence and the continental shelf belongs to the
provinces, NeW'Bfunswick, Nova Scotia, Prince Edward
Tsland, Newfoundland and Quebec would appear to have
& common interest in them. What portion each of the
provinces should have should perhaps be settled on

an equitable basis at a Federal-provincial or

inter-provincial conference. Once the provinces

e e AT
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gave legislative consent to a division, the Federal
Parliament could, it is submitted, settle the
boundaries under section 3 of the British North
America Act, 1871.
\Y
POLITICAL AND MORAL CLAIMS OF
THE MARITIME PROVINCES

In addition to the legal arguments ad-
vanced in this study, the Maritime Provinces have
strong volitical claims to the resources of the
subsoil of the sea. In the first place Canada’s
rights to these resources is based on the con-
Tiguity of these provinces to the sea. Again, most
of the other provinces have had their boundaries

extended by giving them vast portions of Rupert’s

217
Land and the Northwest Territories. Alberta,
218 219
Saskatchewan, and ilanitoba were created out of
220 221 222

these lands and Quebec, Ontario and Manitoba

were vastly extended in 1912, The natural resour-
ces originally reserved by the Federal Parliamgnt
were transferred to the western provinces in 1938.
Compensation for these lands was paid to the
Hudscon’s Bay Company in the early days of Confed-
eration by Canada, then consisting of four
provinczs, New Brunswick, Nova Scotia, Ontario

and Quebgi. Ontario and Quebec have been well

rewarded for their investment, The exXtension to

their boundaries in 1912 has given them (as the
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225

Federal Government was well aware)} vast mineral
resources, lumber and agricultural land as well
as opening up the fisheries of Hudson Bay to
these provinces. The Maritime Provinces have
derived no benefit from these lands in the
cost of which they shared. This has been pointed
out on several occasions by Maritime statesmen.
For example, Pugsley did so when the boundarig;6
of Ontario and Cuebec and Manitoba were extended
and !lr. Maclean, the present Ministerzof Fish-
eries, voiced similar sentiments in 19%;_ It
seems only equitable that the Maritime Provinces
should be repaid for their assistance in building
up central and western Canada by heing granted
any portion of the resources under Canadian
territorial waters and the continental shelf that
does not belong to them already. Such action is
not without precedent, Not long after the American
Supreme Court decisions awarding the territorial
sea to the Federal Govegnment, Congress in 19953
by the Submerged Lands AEE granted to the states
ownership and proprictary use of all lands under
their navigable waters for a distance of three
geograpnical miles from their coasts. DBecause of
the extension in boundaries granted to other
provinces it is urged that lands under the

whole of the Gulf of St. Lawrence and the contin-

ental shelf should be granted to the provinces

B e S R
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