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Minft;ler .. Ministre

of NaturalResourcesCanada . des Ressources natureUesCanada
0It1w:a, CgnQda 1(1 A OE4

w.\13.1 20001 SECRET

The Honourable John F. Hamm.,M.LA
Premier of Nova Scotia
P.0. Box 726

Halifax, Nova Scotia B3J 2T3

Tbe HonourableBrim Tobin,P.C.,M.RA.
Premier of Newfoundland and Labrador
p.a. Box 8700

St. John's, Newfoundland AIB 4J6

Dear Premiers:

On December 31, 1999, Mr. Srephen Owen, my Crown agent, submitted a report on the
results afbis consultations with your representatives. I b.ave now comp1etedthe review

of the report.

This letter also addresses the Ft:broary 10, 2000 letter that I received from the Honourable
Brian Tabin regardin~ the establishment of the arbitration panel.

The report shows that Mr. Owen made considerable progress iD.narrowing the gap

between the Newfoundland and Nova Scotia positions- Mr. OWeD.also advised me that

the completion of the consultation.ssatisfied all statutory pre-conditioDSfor me to refer
the offshore line dispute to an arbitration tribunal.

Based on Mr. Owen's report, I have decided to establish an arbitration process with two
diStin.ctphases. Both phases will consist of pleading, hearing and decision under the
disputesettlementprovisionsof the Canada-NewfoundlandAtlanticAccord
ImplementationAct andthe Canada.NovaScoliaOffshorePetroleumResourcesAccord
Implementation Act.
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Phase I will determinc=whether the line di.vidingthe resp~tive offshore areas of the

province of Newfoundland and Labrador 3J\dthe province of Nova Scotia has oeen.
resolved by agreem~. Phase II will determine, in.the absence of any.agreement, the line
dividing the respective offshore areas of the province of Newfoundland and Labrador M.d
th.eprovince of Nova Scotia.

The three-member arbitration tribunal will be:

The Honourable Justice Gerard LaForest, Chairperson
- Mr. Leonard Legault, member; and- Dr. James Ricbard Crawford, member.

.,

Tbe tribunal will be asked to make its final decision within 18months. The Governm.ent
of Canada will bear the costs of the tribUD.aJup to a total budget of one and a haJfmillion

dollars. Enclosed, for your information, is a copy of the terms of reference for the:
arbitration process.

I will be m..akiDga public announcement of the establishment of the arbitration tribunal.
FoUowing the announcement, and once the tribunaJ members have had time to prepare,
the Chairperson, Justice LaForest,will contact Counsel for each province to start the

process.

I believe that the tWO-phasearbitration tribunal is balanced, efficient and fair. The

process will also ensur~ timely resolution of the issue. As I have indicated in the past,
timely resoluti.on,will ensure that our governments' objective of job creation and
~onomic growth through offshore resou~e d~velopmentwill be realized. This will
enable industry, including those:companies with existing pmnits requm.ng conversion to
exploration licences, to make informed investment decisions.

I would like to tak~this opportunity to thank you for your cooperation in these
consultations.

Yours sincerely,

Enclosure: (1)
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TERMS OF REFERENCE

Terms of Reference to EstabJisb an Arbitration TnDung.Jfor the Settlement of a Dispute
Concerning Portions of the Limits of the Respective OfI'sbon Areas as Defined jn the
Ct1J'ada~N{)vaScotia Offthore PeLrokum R~()urces Accortllmplementation Act and the

Canada-Newfoundl4nd Atlantit: Accord Implemelttirtion Act

CONSIDERING that a dispute has arisen between the:Province of Newfoundland and Labrador
and the Province of Nova Scotia concerning portions of the limits of,fi1eir respective offshore

areas ~'offshore areas') as defined in the Canada-Newfoundland Atlantic Accord Implementation
Act, S.C. 1987, c.IS ("Canada.Newfoundland Act") and the Canada-NQWl Scotia Offshore
Petroleum ResoUJ'ces Accord Implementation Act, S.C. 19&8,c.3 ("Canada-Nova ScotiaAcf');

CONSIDERING that the Govm1l'I1entof the Province of Newfoundland and.Labrador and the
Government of Province of Nova Scotia ("Parties")have e,..presseda common d~e to have the
dispute rc:feu.ed.toan arbitration TribW1alfor resolution;

CONSIDERING the respom;ibilityof the Federal Minister of Natural Reso~e3 ("Federal
Mjn;'5ter'') to determine the constitution md membership of an arbitrationTribunalandthe
procedure for the settlement of the dispute after consultationwith the parties;

An arbitration Tn"bunalis hereby established with the following constitution, membership and
procedure (''Terms of Refert:nce~:

ARTICLE ONE
THE DISPUfE

1.1 There is a "dispute" between the Provinceof Newfoundland and Labrador and the
province of Nova Scotia With.inthe meaning of Section 6.2 of the Canada-Newfoundland
Act and Section 48.2 of the Canada-Nova ScotiaAct; the Federal Minister has been
unable, by means ofnegotiation, to bring about a resolution of this dispute; and the
Federal Mmistc:r,pursuant to the mentioned legislation, hereby refers this dispute 10
arbitration in accordance with the Terms of Reference set out herein.

ARTICLE TWO
THE TRIBUNAL

2.1 An tU'bitrationTribunal ("Tribunal) is established consisting of three members, namely
Hon. Gerald LaForest,
Mr. ~nard Legau1t,
Dr. Jam.esRichard Crawford.

1



2.2

The Chairperson of the Tribunal is Mr. Gtrald LaForest.

If any member of the Tribunal is unab1eto act, the Federal Minister, after consultation
with the Parties, shall name a rcplace:mentwithin a period of30 days from the date on
which the Tribunal notifies the Parties and the Government of Canada of the vacancy.

2.3 The place of the arbitration shall be Ottawa, where the Tribunal shall have its seat
NotwithstandiPg the foregoing, the Tribunal may hold hearings outside of Ottawa.
Members of the Tribunal may also hold meetings, conference ca1lsand deliberations
outside of Ottawa, at their discretion.

2.4
.'.'

After consultation with the Government of Cauada.and the Parties, the Tribunal shall

appoint a Registrar and presccibethe Registrar's duties.

2.5 The Tribunal may employ staff and procure services and equipment, subject to the
provisioDSof Article Twelve below.

ARTICLETHREE
THE MANDATEOFTHE TRIBUNAL

3.1 Applying tho principles of internatiOD.allawgoverning maritime boundary delimitation
with such m.odifi.cationas the circumstancesrequire, the Tnounal shall determjn.ethe line
dividing the respectiYeoffshore ar~ of the Province of Newfoundland and Labrador and
the Province of Nova Scotia, as if tbe parties were states subject to the same rights and
obligations as the Government of Canada at all relevant times.

3.2 The Tribunal shall, in accordance with Article 3.1 above, determine the line <lividingthe
re.'''pectiveoff.shoreareas of the Province of Newfoundland and ubrndor and tht=
Provinceof NovaScouain twophases.

(i) In the first phase. the Tribunal shaHdetermine whether the line dividing the
respective offshore areas of the Province ofNewfoundIand and Labrador and the
Province of Nova Scotia has bec:n~lved by agreement.

(H) In the second phase, the Tribunal shall determinehow in the absence of an.y
agteement the line dividing the respective offshore areas of the Provin.ceof
Newfoundland and Labrador and thl:Province ofNoYtlScoUashalt be
determined.

2



4.1

ARTICLEFOUR
PHASEONEPROCEDURE

The following procedure wiJl apply in Phase One:

(l)

(ii)

(iii)

(iv)

Within three (3) months of the establishment of the Tribunal, the Parties shall file
Memorials on the:qu~tion ofwhetl1er, in accordance with Article 3.2(i) abov~
the line dividing the ~-pective offshoreareas of the Province of Newfoundland
and Labrador and the Province of Nova Scotia has been resolved by agreement.

Within one (1),month aft~ filing of the Memorials, th~Parties shall file Counter
Memorials.

Within one (1) month after filing of the Counter Memorials, the Tn"'bunalshall
convene an oral hearing.

Within two (2) months after the oral hearing the Tribtmal shaHrender its decision.

ARTICLEFIVE
APPLICATIONTO RESERVEDECISION

At the conclusion of the orol hcaring of the first phas~referred to in Article 4, above,
either Party may request the Tribunal to reserve its decision on the first phase question
untilthe conclusionof the 0Talhesringof the secondphasereferredto in Article3.2(ii),
above:.

5.1

6.1

ARTICLE SIX
PHASE TWO PROCEDURE

The feJ1ewing procedure: will apply in phase two:

(i) Within three (3) months after a decision ofthc: Tribunal that the Jine has not been
resolved by agreement, the Parties shall file Memorials on the question of how in
nccordM.cewith Article 3.1 above, the lin.edivjdjng the respective offshore areas
of the Province of Newfoundland and Labrador and the Province of Nova Scotia
sb.allbe detennined.

(ii) Within two (2) months after filing of the Memorials, the Parries shall file Counter
Memorials.

(ill) Within two (2) months after filing of the Counter Memorials, the Tribunal shall

3



7.1

-- --- -- - ----

convene an otal h.e.aring.

(iv) Witlrln four (4) months afterthe oral hearing the Tribunal shall render i15declsi.on.

ARTICLE SEVEN
TECHNICAL ISSUES

The Tribunal shall describe the line in a technicallyprecIse m.anner. To this end, the
geometric nature of all the elements of the line shall be fully described, as shall all points
afld eJements involved in the construction of the line) and tb.~.positionof all the points
mentioned shall be given by reference to their geographical coordinatesInthe North
AmericanDatum1983(NAD83)geodeticsystem.

72 TheTribunalshall,for illustrativepurpo~ only)inilicatethe CO~ of the lmeon a
C1IDadianHydrographic Service chart. series 4000.

7.3 Notwithstanding the foregoing1the Parties shall be :freeto employ whatever illustrations)
charts and geodetic systems they choose in support of their pJeadings and arguments
before the Tribunal.

7.4 After consultatioDwith the parties, the Tribunal shall appoint all independent technical
expertto assist it in car.ryingout the duties specified iD.Articles 7.1to 7.2above.

ARTICLE EIGHT
ADDnITONALPROCEDURES

8.1 Subject to the provisions of these Terms of Reference and after consultation with tile
parties, the Tribunal shall decide onitsproceduresand on all questions respecting the
conduct of the arbitration.

8.2 The Tribunal may hold one or more preparatory conferencestto consider such matters as
it deems appropriate.

8.3 A Party~swritten.ple.Wingsshall be communicatedby the TnDunaIto the other Party and
to the TribuJJ.arstec1micalexpert, once the correspondingpleading of the other Party has
been received by the TribunaJ.

8.4 Oral argumen.tsshall foUowthe written ple.adingsand shall be presented at a hearing to
be held at a place and dates determined by the Tribunal after consultations with th~
Parties.
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TIlePartiesshallberepresentedat anyhearingby their.respectiveAgentsor Deputy
Agents and by such counsel. advisors and experts as they choose.

TIl.etechnical expert appointed by the Tribunal shall be pr.esentat any hearing.

8.7 TIle tim.eperiods specified in this AGreementmay be extended.by agreement of the
Parties or, in the absence of such agreement,by the Tribunal on application by a party or
ODits own motion, but, in either case, for only such long« period of time as may be
reasonably necessary to ensure the faim.essand c:ffectivenessof the arbitration.

8.8 Each party shall annex to its wrinen pleadings a copy of all 4~cuments or other material
rcterred to in its pleadings and on which it intends to rely during the hearing. In the event
that a party intendsto relyduringthehearingon documentsor othermaterialnot
previously ann.exedto its written pleadings, it shall provide copies of these to the
Tribunal and the other Party no later than 30 days before the hearing, or at such other
time agre~ to by the Parties or determined by the Tribunal after consultmion witb the
Parties.

8.9 Unless the Parties agree, no party shall invoke in support of its own position or to the
detriment oftbe position of the other Party proposals or counter proposals made with a
view to concluding an agreement or these Tenns of Reference.

8.10 Written and oral submissions and all hearings shall be in French or English. .Decisions
and orders of the Tribunal shall be rendered in French or English, with translations
subscquently made available in French or English as the case may be. Verbatim rccords
of the hearings shall be:produced in French or English, with translations subsequently
mltdc available in Frctli:hor English as the case may be.

8.11 The Tribunal shall.provide for translation and interpretation services where necessary for
the efficient conduct of the arbitration.

ARTICLE NINE
DISCLOSURE OF DOCUMENTS

9.1 Each party shall be entjtled to request from the other Party documents and information
relating to the dispute in the possession of the other Party, and that other Party shall
furnish such documents and information to the requesting Party ("document discovery'').
The terms of such document discovery. including applicable time periods, shall be
determined by agreement between the Parties or, absent such agreem.ent,by the Tribunal,
in its discretion, after consultation with.the Parties.
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9.2

10.1

10.2

10.3

Each party shall be en.titledto request documents an.dinformation relating to the dispute
that were provided by the other Party and are in the possession of the Government of
Cnnada. and the Government of Canada shall make provision for review of such
dOCi.lJD.cutsand information by both Parties within 30daysfrom anysuchrequest. Where
any suchdocumen.tatio7J or informationwould bt:pr.otectedunder the Access to
Information Act or the Privacy Act ofCQT1(1(/a,the Oovenunent of Canada will consent to.
or make its best efforts to obtain from the 1hirdparty, within the meaning of the Access to
Information Act or the PrivacyA.ct,a 11'1easeof any such duty of confidentiality to wbi~h
the documentnion or information is subject for the purposes of tbis arbitration; and the
Parties wlll undertake as may be necessaryto preserve the confidentiality.

"

ARTICLETEN
AGENTS

Each party sh.al1designate an Agent for the purposes of the arbitration and shall
communicate the name and address of its Agent to the other Party and to the Chairperson
of the Tribunalwithin30 daysofthedateof theseTermsofRefereD.ce.

Each AgttJ.t so designated shall be entitled to appoint a Deputy to act for himlher when
necessary. The name and address of any Deputy so appointed shall be communicated to
the other Party and to the Chairperson of the Tribunal within 30 days of his /her
appointID,ent.

Agents shall be responsible for advocating the positions ofthcir Governments and .

conductingthe arbimuon beforethe Tribunal.TothIsend,Agentsshall:

(1)
(2)
(3)

Prepw:cand submit written.submissions as required to the Tribuo.al;
Present oral arguments as required before the Tribunal; and
Consult with the Tribunal and/or its staff, Registrar or technical expert as
requested by the Tribunal.

ARTICLEELEVEN
PUBLICACCESS

The written pleadings may not be made public until the oral hearing hascommenced.
Each Party sl13Ucommunicate to the public only its written pleadings.

11.2 A partymaymakepublictheverbatimrecordsof its submissionsat the oralhearing.

11.1
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11.3

12.1

12.2

12.3

As a general matter all hearings shallbe open to the public. However, the Tn'bunal may
holdhearingsin camera onapplicatiQnof a partywhereit is reasonablynt:CeSsaI)'to
respect a duty or undertaking of confidentialityof a party or of the Government of
Canada.

ARTICLE TWEL YE
COSTS AND BUDGET

Each Party sb.all be solely responsible for all of its own costs and expenses incurred in the

preparation and presentation of its case jn the arbitration.

The costs and expenses of the arbitration, includingthe remuneration of members of the
Tribunsl and all costs and expenses of the Tribunal, including in respect of staff
employed, services procured and provided aIJ.dany independent expert engaged in the
course of the:arbitration, shall be borne by the Government of Canada.

Th.eremuneration of the members oftbe Tnl)Unalshall be:

(1) Chairperson: $1,400.00 CDNper day plus reasonable expenses;
(2) Mem.ber:$1,250-00CON per day plus reasonable expenses.

12.4 TheTribunalsballrecordtheTribunal'sexpensesin detailandrendera fin.alaccountof
tht:1'D.to the Government of Canada.

12.5 All ~ounts referred to in Articles 12.2 - 12.4 above are limited by the approved budget
of up to $1,500,000 CDN, or up to such other amount as sbaHbe set by the Government
of Canada, atrer con.sultationswith the Tribunal.

ARTICLETHIRTEEN
DECISIONOF TRIBUNAL

13.1 All decisions and orders of the Tribunal shall be made by a majority of its members, after
deliberation among an members of the Tribunal.

13.2 All decisions and orders of the Tribunal sl1.allbe in writing and shall set forth the reasons
on wbich they are based. A member of the Triburudshall be entitled to attach to i~
dedsion or order hislher individual or dissenting opinion.
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13.3

13.4

-"- - -- "-u- - ----------

"

An decisions and orders of the Tn'bunal shall be rendered and transII1itt.edto the Parties
within the ~ortest reasonable time. The Tribunal's final decision(s) concerning the
issues set out i.nArticle Three above shall also be transmitted to the Government of
D"!!d!!.

A Party may make public the text of the Tribunal's decisions and orders including any
individual or dissenting opinion.

ART£CLE FOURTEEN
FINALITY

".

14.1 All decisions and orders of th.eTribunal shall be final and binding on the Panies and the
Government of CaDada,subject to flIeprovisions oftbese Terms ofReferencc and
applicable law.

14.2 A party may refe-rto the Tribunol any disputewith the other party as to the meaning and
scope of the Tribunal's decisions and orders no later than 30 days afteTthe date of the
decision or order.

14.3 1ne Tribunal is empowered to correct any material error rdating to i1sdecisions and
orders at the request of ei.therParty no later tban 60 days after 1b.edate oftbe decision
order.

ARTICLE ¥.JjC..EEN
REGULATIONS

5.1 The Federal Minister shall recommend that the Governor in CO\Ulcilby regulations made
pursuant to :scctions5 (1)~6 and 48 (5) of tbe Canada-Nova Scotia Act amend to the
extent D"ecessarythe description of the portion oftbe Jimitsset out in Schedule I offue
Canada-Nova Scotia Act in reflation to which the dispute arose, and by regulations made
pUT.S\Jantto sections S (1),6 (5) and 7 of the Canada-NewfoundlandAct prescribe the line
in relation to which the dispute arose, for the purpose ofparngraph (a) ofth.e definition of
"offshorearea" in section.2 of theCanada-NewfoundlandAct,the wholein accordance
with the outcome of the arbitration detennining as between the Parties the line delimiting
their respective offihore areas as set forth in Article Three of this agreement.
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