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The Honourable 10hn F. Hamm, M.LA
Premier of Nova Scotia
P.0. Box 726

Halifax, Nova Scotia B312T3

The Honourable Brim Tobin, P.C., M.H.A.
Premier of Newfoundland and Labrador
P.O. Box 8700

St. .John's, Newfoundland AIB 4J6

Dear Premiers:

On December 31, 1999, Mr. Stephen Owen, my Crown agent, submitted a report on the
resultsofms consultationswithyourrepresentatives.I havenow comptetedthe review
of the report.

This letter also addresses the FebtU3IY10,2000 letter that I received ftom the Honourable
Brian Tobin regarding tbe establisbment of the arbitration panel.

The report shows that Mr. Owen made considerable progress in.narrowing the gap
between the Newfoundland and Nova Scotia positions- Mr. Owen also advised me that
the completion of the consultations satisfied all statutory pre-conditions for me to refer
the offshore line dispute to an arbitration tribunal.

Based on Mr. Owen's report, I have decided to establish an arbitration process with.two

distinctphases. Bothphaseswillconsistof pleading,hearinganddecisionunderthe
dispute settlement provisions of the Canada-NewfoundlandAtlantic Accord
ImplementationAct and the Canada-NovaScotiaOffihorePetroleumResourcesAccord
Implementation Act.
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PhaseI wiU determine;whether the line cUvidUlgthe respective offshore areas of the

province of Newfoundland and Labrador and the province of Nova Scotia has ~
resolved by agreem~. Phase n will deteJ.111jnc;in.the absence of any.agreement, the U!I.e
dividing the respective offshore areas of the province of Newfoundland and Labrador an.d
tb.eprovince of Nova Scotia.

The three-member arbitration tribunal will be:

The Honourable Justice Gerard LaForest, Chairperson
- Mr. Leonard Legault, member; and
- Dr. James Richard Crawford, member.

.,

Tbe tribunalwill be askedto makeits finaldecisionwithin18months. TheGovemm.ent

of Canada will bear the costs of the tribUD.aJup to a total budget of one and a haJfmillion

dollars. Enclosed, for your infonnatioD,is a copy of the terms of reference for the
arbitration process.

I will be making a public annOWlcementof the establishment of the arbitration tribtm.al.

F0Uowing the announcement, and once the tribuna] members have had time to prepare,
the Chairperson, Justice LaForest,will contactCounsel for each province to start the
process.

I believe that the tWO-phasearbitration 1ribuaalis balanced, efficient and fair. The
process will also ensure timely resolution of the issue. As I have indicated in the past,

timely resoluti.on.win ensure that our governments' objecTIveof job creation and
l:Conomicgrowththroughoffshoreresourcedevelopmentwill be realized. Thiswill
enable industxy, including those:companies with existing permits requiring conversion to
exploration licences, to make informed investment decisions.

I would like to tak~ this opportunity to thank you for your cooperation i.nthese
consultations.

Yours sincer.ely,

Enclosure: Cl)



TERMSOF REFERENCE

Terms of Reference to Establish an Arbitration Tn"bunAJfor the Settlement of a Dispute
Concernjng Portions of the Limits oftbe RespectiveOfrsbol'eAreas as Defined in the
CtIJ'ada~NovaScotia Offthore PeJroleumRnoutU$ ACi;ordImplementationAct and the

Canada-NewfoundlandAtlanticAccordImplem~ntationAct

CONSIDERING that a dispute has arisen between the:Province ofNcwfoundland and Labrador
end the Province of Nova Scotia concerning portions of the limits o(.~r respective offshore

areas C'offshore areas") as defined in the Canada.Newfoundland Atlantic Accord Implementation
Act, S.C. 1987, c.IS ("Canada~NewfoundlandAct") and the Canada~NovaScotia Offshore
Petroleum Resources A.ccordImplemant(Jl;cnAct, S.C. 1988, c.3 ("Canada-Nova Scotia Act'');

CONSIDERING that the Government of the Province of Newfoundland and Labrador and the
Government of Provjnce of Nova Scotia ("Parties") have e~pressed a common desire to bave the
dispute referred.to an arbitration Tribunal for resolution;

CONSIDERING the responsibility of the Federal Minister of Natural Resources ("Federal
MjDister'') to determine the constitution und membership of an arbi1rationTribunal and the;
procedure for the settlement of the dispute after consultationwith 1b.eparti~;

An arbitrationTnounal is herebyestablish\:dwiththe followingconstitution,membersbjpand
procedure(''Termsof Refen:nce"):

ARTICLE ONE
THE DISPUTE

1.1 There is a "dispute" between the Province of Newfoundland and Labrador and the
province of Nova Scotia Withinthe meaning of Section 6.2 of the Canada-Newfoundland
Act and Section 48.2 of the Canada-No'la Scotia Act; the Federal Minister has been
unable, by means of negotiation, to bring about a resolution of this dispute; and the
Federal Minister, pursuant to the mentioned legislation,hereby refers this dispute to
arbitration in accordance with the Terms ofRefererKe set out herein.

ARTICLE TWO
THE TRIBUNAL

2.1 An orbitration Tribunal ("Tribunal") is established consisting of three members) namely
Hon. Gerald LaForest,
Mr. Leonard Legau1t,
Dr. Jam,esRichard Crawford.
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2.2

The Chairperson of the Tribunal is Mr. Gerald LaForest.

If any member of1he Tribunal is unable to act, the Federal Minister) after consultation
with the Parties, shall name a replacement within a period ono days from the date on
which the TribUDalnotifies the Parties and the Government of Canada of the vacmcy.

2.3 The place of the arbitration shall be Ottawa, where the Tribunal shall have its seat
Notwithstanding the foregoing, the Tribunal may hold hearings outside of Ottawa.
Members of the Tribunal rrw.yalso hold m~tings, conference call:; :md deliberations
outside of Otra.wa,at thciI discretion.

2.4
.',

After consultation with the Government ofCaoada and the Parties, the Tribunal shall

appoint a Registrar and prescribe the Registtar's duties.

2.5 The Tribunal may employ Staffand procure services and equipment, subject to the
provisioDSof Article Twelve below.

ARTICLE THREE
THE MANDATEOF THE TRIBUNAL

3.1 Applying the principles of internation.alJawgoverning maritime boundary delimitation
with such m.odificationas the circumstances require, the Tncunal shall determin.ethe line
dividing the respectiYeoffshore areas of the Province of Newfoundland and Labrador and
the Province of Nova Scotia. as if th.C:parties were states subject to the same rights and
obligations as the Government of Canada at all relevant times.

3.2 The Triblmal shaH,in accordance with Article 3.1 above, determine the line dividing the
respective off.shoreareas of the Province of Newfoundland and Labrador and the
Province of Nova Scotia in two phases.

(i) In the first phase, the Tribunal shaHdetermine whether the line dividing the
respective offshore areas of the Province of Newfoundland and Labrador and the
Province of Nova Scotia has been resolved by agxeement.

(H.) In the second phase, the Tribunal shall determine how in the absence of any
agreement the line dividing the respective offshore areas of the Plovin.ceof
Newfoundland and Labrador and th~Province ofNoytl Scotia shalt be
determined.
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4.1

ARTICLEFOUR
PHASEONEPROCEDURE

The following procedure will apply in Phase One:

(i)

(ii)

(Ui)

(iv)

Within 1bree(3) months of the establishment of the Tribunal, the Parties shall file
Memorials on the:question of whether. in accordance with.Article 3.2(i) above,
the line dividing the:~-pective offshoreareas of the Province of Newfoundland
and Labrador and the Province of Nova Scotiahas been resolved by agree[l'J..ent.

Within one (1).month aftl:rfiling of the Memorials, ~~ Parties shall file Counter
Memorials.

Within one (1) month after filing of the COWlter Memorials, the Tn"bunal shall
convene an oral hearing.

Within two (2) months after the ornl hearing the Tribunal shaHrender i1sdecision.

ARTICLE FIVE
APPLICATIONTO RESERVEDECISION

At t:l1econclusion of the oral h~ng of the first phase:refened to in Article 4, above,
either Party may request the Tribunal to reserve its decision on the first phase question
until the conclusion of the emUhearing of the second phase referred to in Article 3.2(ii),
above.

5.1

6.1

ARTICLESIX
PHASETWO PROCEDURE

The feHowing procedure will apply in phase two:

(1) Within three (3) monthsaftera decisionof theTribunalthat the Jinehasnot been
resolved by agreement, the Parties shall file Memorials on the question of how in
nccordance with Article 3.1 above, the lin.edividing the respective offshore areas
of the Province of Newfoundland and Labrador and the Province of Nova Scoua
shall be determined.

(ii) Within two (2) months after filing of the Memorials, the Parries shall file Counter
Memorials.

(ill) Within two (2) months after filing of the Counter Memorials. the Tribunal shall
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7.1

convene an ota! hearing.

(Iv) Witllln four (4) months afterthe oral hearing the Tribunal shall render its decisIon.

ARTICLE SEVEN
TECHNICAL ISSUES

The Tribunal shall describe the line in a technically precIse manner. To this end, the
geometric nature of all the elements of the line shalTbe fully described, as shall all points
and elements involved in the construction of the line) and tb.e,positionof all the points
mentioned shall be given by reference to th.eirgeographical coordinates i,nthe North
American Darum 1983 (NAD 83) geodetic system.

72 TheTribunalshall,for illustrativepurposesonly)indka.tethe CO~ of the lineon a
Canadian Hydrographic Service chart. series 4000.

7.3 Notwithstanding the foregoing, the Parties shall be free to employ whatever illustrations)
charts and geodetic systems they choose in support oftb.eir pIetUiingsand arguments
before the Tribunal.

7.4 After consultation w~ththe parties, the Tribunal shall appoint an independent technical
expert to assist it in carrying out the duties specified in.Articles 7.1 to 7.2 above.

ARTICLEEIGHT
ADDmONALPROCEDURES

8.1 Subject to the provisions of these Terms of Reference and after consultation with the

parties,the TribunalshaHdecideon itsproceduresandon all questionsrespectingthe
conduCT.of the arbitration.

8.2 The Tribunal may hold one or more preparatory conferences. to consider such matters as
it deems appropriate.

8.3 A Party's written.ple.1dingsshall be communicated by the Tn"bunalto the other Party and
to the TribuJJ.a1'stechnical expert, once the corresponding pleadhIg of the other Party has
been received by the TribuPaJ.

8.4
Oral argumetl.tsshall follow the written pl~dings and shall be presented at a hearing to
be held at a place and dates determined by the Tribunal after consultations with the
Parties.
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8.S

8.6

TIle Parties shall be represen1edat any hearing by thejr.respective Agents or Deputy
Agents and by such counsel. advisors and experts as they choose.

TIle technical expert appointed by th~Tribunal shall be pr.tsent at any hearing.

8.7 Thetim.eperiodsspecifiedin tlUsAsJ:'eementmaybe extendedby agreementof the
Parties or, in 1heabsence of such agreement, by the Tribunal on application by a party or
on its own moti~ but, in either case, for only such longer period of time as may be
rellSOnablynecessary to ensure the faim.essand effectiveness of the arbitration.

8.8 Each Party shall annex to its wrinc:npleadinGsa copy of all 4~uments or other material
reterred to in its pleadings and on which it intends to rely during the hearing. In the event
that a.party intends to rely during the bearing on docum~ntSor other material not
previously annexed to its written pleadings, it shall provide copies of these to the
Trlbunal and the other Party no later than 30 days before the hearing, or at such other
time agreed to by the Parties or detennined by the TribUDaIafter consultation with the
Parties.

8.9 Unless the Parties agree, no party shall invoke in support of its own position or to the
detriment oftbe position orthe other Party proposals or counter proposals made with a
view to concluding an agreement ot' these Tenns of Reference.

8.10 Wdtten andoral submissionsandallhearingsshallbe in Frenchor English..Decisions
and orders of the Tribunal shall be rendered in French or English, with translations
subsequentlymadeavailablein Frenchor Englishas the casemaybe. Verbatimrecords
of the hearitJiS shall be produced in French or English, with translations subsequently
made available in French or EngUshas the case may be.

8.11 The TnounaJ sha1l provide for translation and intetpretar:ion serviceswhere necessary for
the efficient conduct of the arbitration.

ARTICLE NINE
DISCLOSURE OF DOCUMENTS

9.1 Each party shall be entjtled to request ftom the other party documents and information
relating to the dispute in the possession of the other Party, and that other party shall
furnish such documents and information to the requesting Party ("document discovery'').
The terms of such document discovery, including applicable time periods, shall be
de1.ermincdby agreement between the Parties or, absent such agreement, by the Tribunal,
in its discIetion, after consultation with the Parties.
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9.2

--,

Each party shall be entitled to request documents an.dinformation relating to the dispute
that were provided by the other Party and are in the possession of the QQvemmentof
Cuna~ iUldthe Government of Canada shall make provision for review of such
documents and infounanon. by both Parties within 30 days ftom any such request. Where
any suchdocumen.tatioTJor informationwouldbt:protectedundertheA.ccessto
Informtlt/on Act or the Privacy Act o!CQT1(I(/aJthe Goyemment of Canada will consent to,
or make its best efforts to obtain from the third partyJ within the meaning of the A.ccessto
Information Act or the Privacy A.ct,a l1'leaseof any such duty of confidentiality to which
the dOC\JII1enta1ionor information is subject for the pwposes of this arbitration; and the
Partieswill undertakeasmaybenecessaryto preservethe confidentiality.

.,

ARTICLE TEN
AGENTS

10.1 Each party sh.a11designate an Agent for the purposes of the arbitration and shall
communicate the name and address of its Agent to the other Party and to the Chairperson
of the Tribunal witbjn 30 days of the date of these Tenns ofReferen.ce.

10.2 Each A~.t su designated shall be entitled.to appoint a Deputy to act for himlher when
necessary. The name and address of any Deputy so appointed shall be communicated to
the other Party and to the Chairperson of the Tribunal within 30 days of hisiber
appointm.ent.

10.3 Agents shall be responsible for advocating the positions of their Governments and .
conductJ.ngthe arbitration before the Tribunal. To this end, Agents shall:

(1)
(2)
(3)

Prep1IICand submit written.submissions as required to the Tribunal;
Present oral arguments as required before the Tribunal; and
Consult with the Tribunal md/or its ~ Registrar or technical expert as
requested by the Tribunal.

ARTICLEELEVEN
PUBLICACCESS

11.1 The written pleadings may not be made public until the oral hearing has commenced.
Each Party shall commwUcateto the public only its written pleadings.

11.2 A party may make public the verbatim records of its submissions at the oral hearing.

6



11.3

12.1

- - - ___n__. -.-

As a genera! matter all hearings shall be open to the public. However, the Tn'bunal may
hold hearingsin cameraon applicationof a partywhereit is reasonablync:cessuyto
respect a duty or undertaking of GOnfidentialityof a party or of the Oovernment of
Canada.

ARTICLE TWELVE
COSTS ANDBUDGET

Each.Party sball be solely responsible for all of its own costs and expenses incurred in the
preparation and presentation of its case in the arbitration. "

12.2 Thecosts andexpensesof thearbitration,includingthe remunerationof membersof the
Tribunsl andall costsandexpensesof theTribunal.includingin respectof staff
employed,servicesprocuredandprovidedEID.danyindependentexpertengagedin the
courseofth~ arbitration,shallbe borneby theGovernmentofCanada.

12.3 Th_en:muneration of the members oftbe Tn"bunal shall be:

(1) ~irperson: SI,400,00CDNperdayplusreasonableexpenses;
(2) Mem.bet-:$1,250.00CDNperdayplusreasonableexpenses.

12.4 The Trlbun.aJ.shall record the Tribunal's expenses in detail and render a fivsLa.ccountof
them to the Govemment of Canada.

12.5 AIl ~ounts referred to in Articles 12.2 - 12.4 above are limited by the approved budget
of up to $1,500,000 CDN, or up to such other amount as shall be set by the Government
of Canada, after con.sultationswith the Tribunal.

ARTICLETHIRTEEN
DECISIONOF TlUBUNAL

13.1 All decisions and orders of the Tribunal shall be made by a majority of its members, after
deHberation among all members of the Tribunal.

13.2 AJI decisions and orders of the Tribunal sb.a11be in writing and shall set forth the reasons
ODwhich they are based. A member of the Tribunal shall be entitled to attach to i~
dedsion or orderhislherindividualor dissentingopinion.
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13.3

..

All decisions and orders of the TnDunal shall be rendered and tr.anm1ittedto the Parties
within the shortest reasonable time. The Tribunal's final decision(s) concerning the
hisues set out i.nArticle Three above shaDalso be transmitted to the Government of
O!1J~ti~.

13.4 A Partymaymakepublicthetextof the Tribunal'sdecisionsandordersincludingany
individualor dissentingopinion.

14.1

14.2

ARTICLE FOURTEEN
FINALITY

.,

All decisions and orders of th.eTribunal shall be final and binding on the Panies and the
Government ofCan.ada. subject to the provisions of these Terms of Reference and
applicable law.

A party may refer to the Tribunal any disputewith lIteother party as ro the meaning and
scope of the Tribunal's decisions and orders no later than 30 days aftet'the date of the
decision or order.

14.3 1'be Tribunal is empowered to correct any material error n::latingto its decisions and
orders at the request of eHherParty no later than 60 days after th.edate of the decision
order .

ARTICLE Jr~ tEEN
REGULATIONS

5.1 Th.eFedem1Mjnuter shall recommend that the Governor in Council by regulations made
pursuant to scctions 5 (1» 6 and 48 (5) of tb.eCanada-Nova Scotia Act amend to the
extent D.ecessarythe description of the portion oftb.e Umitsset out in Schedule I of the
Canada-Nova Scotia Act in reflation to which the dispute arose, and by regulations made
pursuant to sections S (1),6 (5) and 7 oftbe Canada-NewfoundlandAct prescnDe the line
in relation to which the dispute arose, for the purpose of paragraph (a) ofth.e definition of
"offshore area" in section 2 ofthc Canada-NewfoundlandAct, the whole in accordan.ce
with the outcome of the arbitration determining as between the Parties the line delin:rlting
their respective offihore areas as set forth in Article Three of this agreement.
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