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CHAIRMAN: Mr. Bertrand?
MR. BERTRAND: Good morning, Mr. Chairman. Good morning,
panel members. When we broke off yesterday, a few matters

were left in abeyance. I have wmade a list of them. T
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hope it's an exhaustive list. If it's not, I would ask
you to be kind enough to remind me that 1t is not
exhaustive.

First, Mr. Chairman, I want to thank you for having
brought my attention to Minister Lang's letter, which is
mentioned at paragraph 4 -- 5.14 of the phase one Award.
Indeed, it does confirm what I attempted to summarize
vesterday, and, 1n fact, the documents emanating from the
provinces during the contemporaneous period confirm what
Mr. Lang's perception was as 1lndicated in this letter.

Indeed, you will recall that shortly after having
approved the turning points, the first ministers -- the
five first ministers of the eastern provinces met for the
first time to discuss the mineral rights issue, and on
this occasion they confirmed the boundary, rejected the

federal government's proposal, and I will just briefly

recall to your attention annex 54, which 1s the communigué

issued following that August 2nd meeting of the premiers.

— 1
1

he 1ftem 2 says "The government of the five eastern

provinces rave agreed to the cellines
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ME. BERTRAND: <Correct.

PROFESSOR CRAWFORD: And there was no map at the time which
did that?

MR. BERTRAND: Yes, there's a '64 map.

PROFESSOR CRAWFORD: Yes, other than the '64 map?

MR. BERTRAND: Yes, but I mean T don't want to reargque phase
one, but remember that the task --

PROFESSOR CRAWFORD: I'm relieved to hear it.

MR. BERTRAND: I thought I was able to accomplish that
vesterday.

PROFESSOR CRAWFORD: Yes. So did I. It was perhaps a --

MR. BERTRAND: Despite your invitation.

PROFESSOR CRAWFORD: It was perhaps -- perhaps a near run
thing, but --

MR. BERTRAND: I just want to remind you, Professor
Crawford, that the task of the JIMRC was limited to finding

out the exact coordinates of the turning points of a
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boundary that had already been agreed upon. The Agent
Nova Scotla reminds me that there was the Crosby map,
which I will zdiress this morning, that existed.

PROFESSOR CRAWFCR22: D:d the Cros
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MR. BERTRAND: Yes.,
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PROFESSOR CRAWFORZ: I thought it was after.

ME. BERTERLND:

=i

t was -- 1t was used -- 1t was probably
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existence in 1971. It was presented to Nova Scotia then,
but Newfoundland became aware cof 1t in the spring of 1972
at that briefing first in anticipation of the Firsc
Ministers Conference on June, 1819. Then this map was
used -- I'm getting ahead of myself, but this map was used
at the August 2nd meeting and was also referred to at the
August 23rd meeting of the -- Lor the five f[irst ministers
of the eastern provinces. That's the first item.

The second item is in response to Mr. Legault's
guestion with respect to the -- Dr. Crosby's account of
the meeting between a delegation headed by Premier Moores
with the then Federal Minister of Energy and Mines, or
Resourcesg, it was called at the time, Donald MacDonald.
Our reading of the document, which is Annex 47, leads us
Lo believe that indeed the reference to the minister

without any further description is to Minister MacDonald.

Unfortunately, on the second item, that is in

reference to the sgentence thzt reads "The Minister noted
the problem of Szable Island in discussions with Nova
Scotia and the bouncary issus witin France', we don't know
-- =0 Iar, we'T's noI Zg2n 2zls To oascarsais what chkoe
refers to. It zould refer to the Zact thac the dispute
with France was zlvzady in che maxing, the moratorium was
in place since 1957, and tne issue o Sable Islang might
Neve been -- miaht have been ecoming hot at the time o8
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there were pressures from the industry to issue permits,
probably around Sable Island, which potentially could
conflict with the claim by France, but this is all
speculation for the time being.

Professor Crawford, you did ask me a question with
regpect -- or you did ask Professor Saunders a guestion
with respect to the Hoffman letter in the Gulf of Maine.
And last night we re-read the decision, and especially I
would draw your attention te paragraph 139 with which T'm
sure you're guite familiar, and I think it puts the
Hoffman letter in its proper context. There, the Chamber
noted, "The Chamber considers that the terms of the
Hoffman letter cannot be invoked against the United States
government . "

So that we're clear, Hoffman had acknowledged receipt
of certain information regarding permit issuance in the
offshore that had been requested maybe by him or someone
else within the US government. Now those permits clearly
encroached on what was the line advocated by the US or che
position of the US at the rime; however, Che Court there

tez that, firsc, che -2If:cizl was noT ernowsrad Lo
really make that decision to bind the government; he was
really a technical advisor, and secondly, he may not have
peen aware of the fact that the area in issue was 1in

dispute and was dispured
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PROFESSOR CRAWFORD: Yes. The reason I raised it was
slightly different. It was argued, and I think you
argued, as well, that the -- although this wasn't a
legally binding agreement, it was -- 1t was a consensus.
I mean it was a meeting of minds --

MR. BERTRAND: Correct.

PROFESSOR CRAWFORD: -- on a particular point.

MR. BERTRAND: (orrect.

PROFESSOR CRAWFORD: Not legally binding, in certain
respects subsequently repudiated by Newfoundland, but it
was there, and that this amounted, if not to a de facto
line, at least to conduct which should be taken into
account in delimitaticon. That's your position?

MR. BERTRAND: That's correct. I would just add a small
twist to that. 1It's not legally binding, but it is
certainly indicative, assuming, as we should, that both
parties and all the provinces were acting in good faith
and were trying to reach a consensus.

PROFESSOR CRAWFORD: The point is to what weight is to be
gilven to such a meeting of minds, not legally binding,
subsequently varied in certain respects angd eventually in
all respects by one of the parties, as distinct from oil
practice? I mean, obviously, Tunisia-Libya was about
actual operations, and that's quite different. We'll come

Lo that later on, no doubt.
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MR. BERTRANWD: Mm-hmmn.

PROFESSOR CRAWFORD: But just taking that circumstance by
itself, what weight is to be given to 1it?

MR. BERTRAND: By itself, without any reference to the
subsequent conduct.

PROFESSOR CRAWFORD: Yes. The permit -- and there wasn't
subsegquent conduct by the United States underlying the
Hoffman letter. The -- it's a possible inference from the
Gulf of Maine and the way the Court treated the Hofiman
issue that once conduct of a party not legally binding by
virtue of agreement or estoppel -- sorry, once conduct of
a party has been excluded as legally binding because it
doesn't amount either to agreement or estoppel, it's not
even relevant. The Gulf of Maine Chamber went on to
decide the case by reference exclusively to -- well,
essentially, to geographical circumstances. And I ~-- it
just seemed to me that it's possible to infer from this,
and possibly from the treatment of the issues in the Jan
Mayen case, though perhaps less clearly, that mere
agreement in negotiations involving a meeting of minds,
not legally binding, not binding by virtue of estoppel, is
not a relevant circumstance, at least not unless it's
supported by subsequent actual conduct. That's the
inference that I was seeking to draw from that passage.

It may be pushing it too hard, buwt --
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MR. BERTERAND: Well, I would certainly like to come back to
1t, but for the time being, I would note that in the Gulf
of Maine -- let me make the first point thart 1f it's not a
relevant circumstance tc dictate how delimitation should
be effected, it is not because the Court may not have
considered it subsequently to test the equity of the line
it was about to lmpose that it's not relevant. It just
mean that 1t has not given -- not been given any weight or
not much weight. That's the first point.

The second point is that Gulf of Maine contains
indications to the contrary. For example, resources, and
1'11 come back to that later this morning. They used
resources to test the line and the cuter segment, as we
are asking this Court to do in the present case.

PROFESSOR CRAWFORD: But that’s access to resources. It's
not the agreement of -- if's not the connection -- you're
trying to draw a connection between the 64/72 --

MR . BERTRAND: Correct.

—h

PROFESSOR CRAWFQRD: ~~ Ccongensus, 1f we can call ir thaco.

ME . BERTEAND : Yes.

PROFYSSOR CRAWFORD:  nnZ

I~

LDseguent practice of the
parties. Now, obviously, if vou -- that's a question of
fact, esszentially.

MR . BERTRAND: Yes .,

PROFESSOR CRAWFORD: If you could show, as in Tunieie-Libva,
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that there was over a sufficient period of time --
MR . BERTRAND: Reference.
| PROFESSOR CRAWFORD: -- relatively consistent practice of
the partiegs referring to that line, that would plainly be

important, and we'll come to the guestion of whether you

can do it. Though I'm just talking about the circumstance
itself of the consensus.

MR. BERTRAND: Well, I think it's still relevant. How much
welght it should be given, it's obviously for the Tribunal
to decide. Tt's in the background. How is it relevant?
Because, 1 would submit, it's cexrtainly relevant to the
extent that now Newfoundland tells you that the line is
nowhere near in thisg area, but somewhere totally far from
there.

It would seem -- I would think the Tribunal would be

somewhat surprised or puzzled to hear Newfoundland contend
; that, where, at one point 1n time, it did feel, in all
likelihood, that the line that we advocare was eguitable
and they were willing to go ahead with it. WNow are they

precluded from arguing something else? No, put T would

suimit that they would need a werv good reason to convince
you today that it's no longer eguitable.

The last matter left in abeyance was the reference by
Professor Crawford to the Jan Mayen case. I gave a

| general answer. Went back last night and re-read the case
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PROFESSOR CRAWFORD: &nd that's not to be re-argued. What -

- what we did say was that the permit practice is
relevant, and -- as showing conduct, and as a relevant
circumstance. On the cother hand, we heard guite a lot
about the Katy Permit, and we're happy to delegate to Mr.
Legault a further sub-hearing on the Katy Permit in
detail.

BERTRAND: I will try te -- I think my -- my
pregsentation on Katy, Miss Katy, she was called in phase
one, will take a different angle. And I would like to
approach it from a practical point of view. While
reminding the Tribunal of certain facts that, as -- as Mxr.
Fortier saild vyesterday, the facts are the facts.

At the outset, I think it's worth stating that the
issue of whether Newfoundland permits, in fact, overlap
the agreed boundary, or exactly match the boundary, is far
less significant here than in phase one of the
arbitration. And the point being that if you want to, on
the basis of conduct, establish an agreement legally
binding, I think the reguirement that the meeting of the

mind over & specific, for exampls, a specific d':-ction of

[}

the line, is far more importanc than when you come Lo a3
phase like here, where whar you're trying to ascerilain is
whether indeed there was & view, a consensus, held by both

parties that a line in this direction, wnether 1t's one
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degree less, one degree more, was eguitable at the time.
PROFESSOR CRAWFORD: Is the argument about practice in this
period, in the seventies, really relevant at all in light

of your basis cof title argument?

If I can paraphrase what Mr. Fortier said yesterday,
he said this was a completely new creation, creation of
the Accords. It's not an entitlement. It's not
territory. ITg¢'s not an area, it's simply a right to -- to
benefit from a Canadian resource.

MR. BERTRAND: Certainly.

PROFESSOR CRAWFORD: What the provinces -- why doesn't it
follow from that that what the provinces sought to do in
relation to earlier rejected claims has got nothing to do
with it.

MR. BERTRAND: Well, it does. I mean, 1it's not an argumentc
that 1s over fisheries that we now seek to apply to
revenue sharing of mineral rights resocurces. I -- as I
said yesterday, 1 think the first argument is that the
more includes the less. So if you're ready to agree on
boundaries in respect of ownership of these resources,
give me a good reascon why it should not be equally
applicable to revenue sharing, providing -- coming from
these resources?

PROFESSOR CRAWFORD: T put rhe argument yesterday to Mr.

Fortier that the greater includes the less, and he zeemed
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extremely reluctant to accept that.

MR. BERTRAND: Exactly.

The second aspect is that, as we have seen yesterday,
again is that the parties, although they did not take up
the invitation of the federal to formally apply to the
revenue sharing proposal of the federal, the boundaries
agreed as between them, there were discussions to that
effect, and some of them, including Nova Scotia and
Newfoundland, were prepared to go on that basis. 8o, I
think that makes the tie in the particular circumstances
of the case, with the now new base of entitlement, which
is revenue sharing in the offshore. 2And those boundaries,
the relevance of that boundary agreed back then is
apparent, because the subject matter is guite related.

The permit practice is relevant in phase two, as first
as evidence of a consensus on the boundary, and also to
confirm that the parties' permits were drawn generally, so
as to conform to the boundary. And the word "general" is
obviously important, otherwise I'll have to go back to the
technical presentation.

On the whole, 1t is our submission thav the evidence
amply demonstrates the establishment of a boundary in
practice, of which the parties, and thard party companies,
to which these permits were i1ssued, were well aware.

Let us review first the permit practice of Nova Scotia
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very briefly. From 1965 onwards, Nova Scotia issued

of fshore exploration permits that fully conformed with the
location of its boundaries agreed with its neighbouring
provinces, that is the 135 degree azimuth line, southeast
of turning point 2017.

Those permits were drawn to a standard grid system,
and secondly, that permit map, and we will see it on the
next slide a little later, the permit map which was used
on the grid system was clearly marked with the mineral
rights boundary line, which is hard to see, but 1'll draw
your attenticon te it a little later. It's now in -- it's
been highlighted in red, along the boundary line.

And thixrd, the permit map, which is -- forms the basis
of the grid system, was published.

Now there's been, in the exchange of Memorials between
the parties, a lot said about whether or not the
publication had occurred. If we rely on Newfoundland's
view of this, they do admit that at least as of '74, that
map was published.

Furthermore -- furthermore -- can you come back? No.
Can you come back? Thank you.

Furthermore, we did file aAnnex 160, which is a Nova
Scotia Department of Mines and Energy publication list of
1983, that does list this map as a publication available

to the public upon payment of a fee.
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But more important to really put the nail in the
coffin of this issue, I would like to draw the Tribunal's
attention to the fact that these permits were part of the
land registry of Nova Scotia, and therefore, were
available to the public upon request.

Secondly, the companies to which these permits were
igsued described these permits, or the permits that were
issued by Nova Scctia, were described in -- by reference
to the boundary line, and to this map.

Now, at the wvery least, it can be said that the
companies, the industry, was very well aware of the
existence of this map. And thus, the existence of the
mineral boundary line.

The next slide shows very well the inscription on that
map, "Mineral Rights Boundary Line". Unfortunately, the
earliest version of the map that we were able to locate
appears to date back to 1974 only, but that doesn't mean
that the map was not either published before, or not
publicly available, either through industry, or at the
Land Registry, as I've just mentioned.

Now, that nermit practice of Nova Scotia was
ceonsistent to the drawing of the boundary in the inner
segment. And up until turning point 2017. This ig where
the line was used by Nova Scotia, and in the permit grid

that were determined -- the turning points that were
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determined back in 1968, and '62, by the JIMRC, and then
approved by the premiers.

Then from 2017, turning point 2017 to the southeast,
the line on the permit map did use the 135 degree azimuth.

Now these permits were relied on by industry, and were
the basis on which significant sums were expended for oil
and gas exploration. BAgain, they were not just pleces of
paper. And as a seguel to the phase one hearing, we did
file some additional documents which are annexes 178 to
180, which contain reports by industry, accounting for
sums of money expended in relation to activities conducted

under these permits.

CHAIRMAN: Now what kind of activity was conducted, Mr.

Bertrand?

MR. BERTRAND: Under these permits, under -- pursuant to

these documents, there were drilling activities, but there
were also seismic work done. And a lot was made by
Newfoundland with respect to our referring now to selsmic
work, whereas in the first phase we had criticized their
igsuance of seismic permits, which contendedly encroached
over the line.

Now, our reference to these permits is not to show
that seismic work conveys rights in the offshore and
therefore, are an expression of an assertion of

jurisdicrion in the offshore., Ir's just that these
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documents, and given the permit system in Nova Scotia,
these documents show that seismic work was done, monies
were expended in connection with this, and this money
could then be credited as preliminary work under permits,
not seismic pesrmit, because as you will remember, Nova
Scotia did not issue any seismic permit, did not consider
that seismic permits were necessary to conduct seismic
activities, but rather they were credited towards work,
monles to be expended pursuant to drilling permits.

PROFESSOR CRAWFORD: But in fact, well 1it's questionable.

My understanding is that i1t can neither -- neither
exploratory, nor any other sort of wells were actually
drilled close to the line.

MR. BERTRAND: I guess it depends on the definition of
close. Figure 33 would show you how close it is.

PROFESSOR CRAWFORD: What figure are you on?

MR. BERTRAND: Figure 33. The figure 33, which is a map
which we've filed. Which is referenced here. But I don't
have it in the -- in the overheads this morning. Would
show exactly where the wells were drilled. Whether this
1s close to the lane, I think again, is a question of
along the line, probably not.

PROFESSOR CRAWFORD: Do any of those wells fall within areas

which Newfoundland now claims?

MR. BERTRAND: Definitely. Definitely. Definitely. This
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is something I can confirm. Let me take this under
advisement. What we can do is plot the line claimed by
Newfoundland over figure 33, and we will show you what it
looks 1like. We will do that. Can someone take a note of
that?

Newfoundland noted, as well, that by the concept of
grouping, monies expended in virtue of one permit could be
credited against other permits, or at least a group of
permit, and therefore it was lmpessible to know against
which permit the work had actually taken place.

What we know from these documents, however, ig that
there were requests by Mobil, for example, to do work,
seismic work, in respect to permits 209, 210, 218, 222,
and 224, which were very close to the boundary line.

Now the other aspect I would like to bring your
attenticn to in this respect is the fact that Newfoundlang
contends that because Mobil held permits in this area
along the boundary within -- that all of the Mobil permits
were within the moratorium in force since 1967, and that
selsmic activities were prohibired under this moratorium,
obviously, one can ouly assume reading these documents
that none of the activity reported by Mobil took place
along the boundary lines, because they would have violated

the moratorium.

Now we have filed, yesterday, I believe, exhibit -- an
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addition to Annex 201, which is an additional excerpt from
the Canada Memorial in the Canada-France dispute in the
St. Plerre and Miquelon Award. And this additional
excerpt shows clearly that the seismic work was not
prohibited under the moratorium. At paragraph 242 of
Annex 201, it shows clearly that the object of a
moratorium was limited to drilling activities.

Again, this is the best evidence we have. We don‘'t
dispute that grouping occurred. We don't dispute that
some of the monies reported under these documents related
to seismic work as opposed to drilling activities. We did
not try te hide that. We just came forward with the
information, the best information we had. And we find it
regrettable that in the pleadings, to a certain extent
Newfoundland tried to make a big deal out of that,
because, for example, we came forward in our Counter-
Memorial at page 28, there is a specific footnote
describing what these documents contain. And so we didn't
try to hide the fact that seismic work had been reported
by Mcobil, among others, under these documents.

Newfoundland also raises -- before I go there, I am
reminded of Annex 150. Newfoundland raises several
arguments in its Counter-Memorial from paragraphs 115 to
120, which respect to the facrt that the provincial permits

were all backed up or blanketed by fedova! permits.
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We draw your attention to Annex 150, which is a report
by Petro-Can. And I don't have the date handy -- '79?
Which shows clearly, at least from industry point of view,
that the area of federal permits held, as opposed to
provincial permits, did not necessgarily match. And in
certain instances, permits held or territory undex
permit -- under provincial permit, exceeded in size that
held under a federzl permit.

So the fact that there was automatically a federal
permit for every provincial permit igssued is not -- does
not appear to be true. And I would say in the end, so
what. If industry felt that they needed both permits to
be on the safe side, and if they felt that they needed to
pay money under protest to see who would be the victor in
the end of that dispute, it does not matter. What matters
here in thisg phase two, 1is that you can locok at this
conduct and say as between the two provinces, they did
issue permits and where did they issue permits to? Did
they respect a certain line as between them. That's the
relevance that we want Lo -- we would like to Tribunal to
focus at this stage of the hearing.

PROFESSOR CRAWFORD: Of course, Mr. Bertrand, the oil
companies are bureaucracies, and if it doesn't cogst them
much money in the global scheme of things for oil

companies, then they will get permits. Is there any
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evidence that there is any -- there was any oll activity
regquired by a Nova Scotia permit -- or sorry, required by
Nova Scotia law carried on in relation to a Nova Scotia
permit area, which was not covered by a federal permit?

In other words, 1 think what Newfoundland wcould say was
even if there may have been areas of Nova Scotia permits
uncovered by federal permits, all the activity that
mattered was carried on in real life under a federal
permit.

MR. BERTRAND: I think it's a safe statement for me to
venture that all drilling was conducted by companies who
held permits both from the provincial authority and from
the federal authority.

With respect to other activities, I will take it under
advisement. But I would -- I would say that the answer
would be no, as far as we have been able to ascertain.

So in the end, we submit that these permits gave rise
to a range of exploration activities, including the
drilling of exploratory wells. And I see that we have
figure 33, so I guess it depends how close to the boundary
close is in your book. Certainly, it's a safe statement
to make at this juncture that the line claimed by
Newfoundland at this stage probably encroaches on some of
these well locations. Angd the same could be said of the

equldistance line shown by Newfoundland earlier this week.
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Very briefly, the permit practice of Newfoundland, the
famous Mobil permit, it was issued in 1967. The same year
as that -- the one issued by Nova Scotia. Extended from
latitude 46 north to latitude 45 north along the boundary,
and it precisely abutted, at least in our view, permits
issued by Nova Scotia on its side of the line.

Now we see here a graphic depiction of the Mobil
permits issued on both sides of the line. And you will
recall that the Mobil permit has been issued by Nova
Scotia with a reference to the boundary line. And so that
the two pointsg, the eastern limit -- the southeastern
limit of the Nova Scotia permit, and the northeastern
limit of the Nova Scotia permit, were well known.

In fact, the permit on the Nova Scotia side was issued
several months before the permit on the Newfoundland side
was lgsued.

Now the way that the permit was drawn by Newfoundland,
1t was drawn with specific reference to a point on the
boundary northwest of point 2017. 2nd I will come back to
1t in a minute. Its western limit, that 12 the limit
abutting Nova Scotia's territory in the offshore, was
virtually identical to the 135 degree line, as we show it
here.

The way that the permit was drawn is by reference to a

peinc that is shown here ag point A, which is the same
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point as the point described in the Nova Scotla permit.
But the Newfoundland permit did not actually refer to the
permit of Nova Scotia. They just referred to the same
coordinates of that point. The permit 1is then drawn by
reference to point D here, which is located between this
point E, which is actually turning point 2016, and point
C, which 1s actually turning point 2017.

Now we have to remember that all of this was done
before the JMRC had delineated the turning points. And so
a certain degree -- a certaln margin of error can be
expected. The permit is then drawn by finding a point, a
coordinate between 47 degrees latitude north, and 59
degrees five minutes longitude west, which is the terminus
polnt D. And a straight line is then drawn from that
point to point A.

Now this line happens to match very nearly a straight
line extension of turning points, which we saw 2016 and

2017. I think it's like a 150 yards or zomething off the

As I said, a certain degree of error in drawing the
cermit was to be expected given that the tur-inc points
were not yet published. And then the Mobil permit was
renewed, as we mentioned in 1972 as a class A permic, and
1t was shown on a map published by Newfoundland ir. 1977.

Anc that obviously goes to the issue of how long these
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permits were publicized or in force.

Now turning to the Katy permit, 1t was issued 1in May
1971 -- May 19, 1971. It was issued for an area in the
vicinity of the boundary. And that vicinity ran from
north of latitude 46 degrees to latitude 43 degrees. So
it spanned guite a long ways along or close to the
boundary.

What is important to remember 1s that the permit
specified no construction method. 8o hence the debate we
had in phase one as to how the drawer of the Katy permit
went about putting the permit on the map, and then
Newfoundland agreeing to issue a permit according to the
map submitted. But the attached plan showed a permit
drawn on a conic projection chart, so as to exactly match
a straight line extension between turning points 2016 and
2017.

I will not venture to try to explain to you the
difference between a conic projection and a Mercator
projection, and how trying to transpose a depiction from a

conic projection to a Mercator can lead to a certain

@]
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Iim rror.  Let alone, the margin cf ervor crezted
oy Crawing a line on a map without any metrocdology, and
someone trylng to read where the line actually is on this

a0,

oesmit, the Katy, was renewed as a class 3 permit
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in 1972, as well, when after the exercise of review by the
Moores government, and it was also shown on that 13877 map
published by Newfoundland.

Now initially Newfoundland's original response was
that the Katy permit was drawn according to a supposed
Newfoundland permit grid. We have the reference in our
Counter-Memorial of phase one. Newfoundland also claimed
rhat Nova Scotia had illustrated the Katy permit on maps
withouvut the Newfoundland and Labrador permit grids, so as
to bolster its position that it did match the boundary.
And in fact we found out, and we indicated, and it's not
been rebutrted since then, that at the time, Newloundland
did not have in force a permit grid on which the permit
could have been drawn.

Now in this latest round, Newfoundland now contends
that every point cof intersecticn of the Katy line with the
grid can be trangposed on to a Mercator chart containing a
geographically-referenced grid. That may be so. But it
deoes not -- it 18 not necessarily true, because this --
for this statement to be true, it assumes tnat this was

-1 -

e merhcod used by the drawer of the persiz.  Ls
in this figure produced by Newfoundland, ths Kary oermit
map did not originally contain any coordinates.

We xnow it's a conic projection, bun it does not

contn'n any coordinates. 5o for someone to dacide that
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this point here is actually this coordinates -- these
coordinates, there 1s a certain exercise of guesstimate
needed to be made or certain assumptions. Filirst -- the
first and the most important is that this was the method
used by the drawer to draw the permit on the map.

Yes, Professor?

PROFESSOR CRAWFORD: But Mr. Bertrand, the numbers that
appear on the left-hand map there, they were on the
original?

MR. BERTRAND: The yellow numbers?

PROFESSOR CRAWFORD: No. The numbers that appear around the
pborder of the map.

MR. BERTRAND: Yes.

PROFESSOR CRAWFORD: So that the interpolations in red
squares that have been made by Newfoundliand and Labrador
are readings off that -- those numbers?

MR. BERTRAND: Their best.

FROFESSOR CRAWFORD: Thelr best readings.

MR. BERTRAND: Assuming good faith, as we always do, their

pest shot at guesstimating what the coordinaces are. But
2zaln, I wean, on this scale of a map, juzt 2 mencil mark,
tae width of a pencal mark may mean, yes, quite a

difference in terms of how many kilometres you can be off.

PROFEESOR CRAWFORD: 1t can't presumably mean an error at

leasr at the southern end of that line, because if
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Newfoundland and Labrador is right there is a very
substantial discrepancy between the 135 degree line and
the Katy line.

MR. BERTRAND: Well then I would subnit to you that the
difference can be explained by the transposition from a
conlc to a Mercator projection. Recause as you Know on a
Mercator, I believe the azimuth i1s constant whereas on a
conic it 1s not. And so as vou go down the permit here,
it would tend to shy away from the 135 degree constant
azimuth on the Mercator.

Mr. Fortier is tempted to add a comment but --

MR. LEGAULT: Mr. Bertrand, are you saving, however, that on
the conic projection the permit line does follow the 135
degree azimuth? Can you know that from the degree of
precision you get in this map?

MR. BERTRAND: No. What we did in phase one I believe --
and I stand to be corrected, that what we did is attempt
to show that by correctly tyansposing the conic projection
on a Mercator we come very, very close to the 135 degree
map.

ME. O LECAULT: But subject to the same inaccorzcies that vou
suggest could be found 1in this transposition?

ME. BERTRAND: Which apply in both cases. What we --
obviously -- I mean, we are all working from tne same map .

I think che difference between the presenlarion we made or
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we gave you in the first phase, is that trying to account
for the difference between the conic and the Mercator
projection.

The starting azimuth, I'm reminded of the Katy permit,
is just about 1325 degrees. Now on a conic projection if
you transpose it on a Mercator it will slowly become 140
or something like that. As vyou go down remember that the
Katy permit is quite long, extends from latitude 43, I
believe -- not 43 but up there, 46, about 46 to about 43
degrees. So it's several hundred miles, I believe.

Now as I mentioned earlier, in phase two, the
precision with which the permits conform to the boundary
which Nova Scotia says existed or exists de facto is not
as important. FEven assuming Newfoundland is right in its
interpretation of the Katy permit, which we believe it is

not, this permit does not support the line proposed by

Newfoundland, but rather a line in the vicinity of the 135

degree azlmuth.

Anc leaving the technical aspect and looking at the

context, what can we f£find? What can the Tribunal look at?

[

th

A r~3

[

mit to Katy was issued in Navemher 1971, These

oe2rmits, in Newfoundland's own words at paragraph 211 of

—-

s phase one Counter-Memorial, were issued as -- I
GLote -- "part of the province's strategy To &582YT

exclusive - ~asdicrion over all of the offghore resources
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adjacent to its coasts."

it was a manifestaticn of exercise of jurisdiction in
the context of these negotiations with the federal
government to bolster their claim. To act as though they
were the owners of these resources.

Now the previous year, you will remember in 1270,
Premier Smallwood then in power, had written to Mr.
Trudeau, the Prime Minister of Canada, and referred to the
work of the JMRC, that i1s Newfoundland document 40, which
we saw yesterday, referring to the fact that the JMRC was
working on the boundary issue and trying to find ways to
develop a -- some sort of management scheme of the
offshore rescurces.

At the time of issuance of the Katy permit,
Newfoundland was still part of the common front of the
east coast provinces. That's also to be remembered.

During the following summer, that is summer of 1972,
Minister Doody will remind his premier, newly elected,
that the boundaries have heen agreed some years zgo.
Premier Moores, a little later during the same summer,
will coniiem -- at 2 prewiler's meeting will confivrs che
1564 boundary and approve the turning voincts on June 18

and 1%, He will then a little later in rhe summer stand

h

oroudly in tne House of Assembly and a-nounce chat the

provinces had agreed on the boundaries.
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Premier Moores in August will then meet again with the
five -- his four other colleagues from the east coast
provinces and will again confirm on two occasions the 1964
boundaries.

Now I submit to you that knowing that, can anyone
really believe that Newfoundland did not have the intent
to comply with the agreed boundary when it issued the
permit to Katy Industries in 197127 Otherwise, why would
the western edge of the Katy permit be drawn diagonally
and not look like z jagged edge like it does for its
eastern edge?

It is not -- is it not more plausible to conclude that
in fact the western edge of the Katy permit was meant to
espouse the 135 degree line, being the boundary agreed
between the provinces and to coincide with the eastern
edge of the permits issued ny Nova Scotia along the 135
degree azimuth,

Now otherwise, how one can explain the fact that the
norchern portion of the permit issued to Katy on the same

day, May 19, 1971, conforms perfectly with the segment of

|

- b pmn g
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1

vy orevided for by the 1864 hcresrent.,

v

i

segment of the boundary that applied in the Gulf of 3t.
Lawrence as between Newfoundland and Quebec, despite the

fact that this -- in this area the boundary follows an
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Is that only colncidence? We submit that it is not.
That obviously the province meant to exercise 1ts
jurisdiction to issue permits to the full extent of the
offshore that it was being given or a portion pursuant to
the agreement reached with the other provinces.

PROFESSOR CRAWFORD: Mr. Bertrand, of course all these
permits were legally invalid.

MR. BERTRAND: They didn't know that at the time.

PROFESSOR CRAWFCRD: They had had this -- the earlier
decision of the Supreme Court. Of course Newfoundland had
a --

MR. BERTRAND: Special case.

PROFESSOR CRAWFORD: -- view that 1t was a special case,
subsequently refuted, but I mean, a decent argument that
it had a special case. Nova Scotia didn't.

MR. BERTRAND: I wouldn't say that they were invalid.

PROFESSOR CRAWFCORD: Why not?

MR. BERTRAND: 1 don't think that at the time -- first we
are talking about intent.

PROFESSOR CRAWFORD: You know, I quite see that irrespective
of their legal wvalidity --

MR . BERTRAND: Yes.

PROFESSOR CRAWFORD: -- one might say that they reflect a
view - -

ME . BERTRAND: Yes.
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PROFESSOR CRAWFORD: -- of the provinces to what is

eaguitable and therefore relevant irrespective of their
validity. But I was making a different point. ©Of course,
it doesn't exactly arise in the international context
because no one has ever suggested that any of the actilions
carried cut, for example, 1n Tunisia-Libya raise any
question of domestic legal validity, and even 1if 1t did,

1t would probably be irrelevant.

MR. BERTRAND: and -- correct. And also this is not phase

one to the extent that we are not trying to take a
domestic and apply i1t in an international context as such.
So I would submit to you that clearly the intent of

Newfoundland is to show the federal government that it
exercises jurisdiction in the full extent of its ofishore
area as delimited by the agreement with the other
provinces, including Nova Scotia.

Now 1t may not follow the 135 degree perfecrly. We
could be here at Christmas trying to find cut exactly why.
I would submit to you that in this phase it doesn': really
matter.

Angd we submit that in the end the onlv rezzonab
interprecation is it was meant to conform to 135 degrees.

Now other Newfoundland permits were 1ssued in a
subsequent period of time. Those were the seismic permits

rssued by Newfoundland from 1973 to 1975, T will mot

|
|
1
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spend a lot of time over these. I just note that 1n
passing that they were issued after Minister Doody sent
his letterx questioning the appropriateness of the outer
segment as depicted on the 1964 map. Our positiocn, Nova
Scotia, 1s that seismic activity does not convey any
interest 1n the offshore. Nova Scotia did not even
require a permit for companies to conduct seismic work in
1cs part of the offshore. A&And ocur contention is that they

do not demonstrate any nonrespect of the de facto line.

PROFESSOR CRAWFORD: Did Canada require permits for seismic

work?

MR. BERTRAND: I don't know. But I will take it under

MR

MR,

MR

M.

advisement.

. LEGAULT: Mr. Bertrand --

BERTRAND: Oui, Mr. Legault.

. LEGAULT: -- could ycu tell me what significance vou

attach to the fact that these seismic permics were issued

It

aiter Mr. -- Minister Doody's October 6th letter? vou
mention this as something of significance, I suppose.

SERTRAND:  Yes. Well T think the mood changed in

-
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‘me after 1872, Were theoesso
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Jut paying attention? Were these issued with
something else in mind? Maybe with a potential defence or

cument in the making eventually to be able ro sav that

ar

indeed as they attempl to say today that they ¢id not
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respect the 135 degree iine. We do not know. However, T
just note the fact that all of the permits 1lssued before
the Doody letter with the caveat and the explanations
given for Katy did comply with the 135 degree.

MR. LEGAULT: Thank you.

MR. BERTRAND: 2nd even in this case the -- any
encroachment, if there is, would be in the outer limit.
The permits that Texaco, number 6 you will recall being
this permit here, was described -- and we will see it on
the next slide -- was desgcribed as a square but under
regerve of the fact that the actual territory cover by the
permit was to exclude throughout those areas outside the
jurisdiction of the legislature of the province of
Newfoundland.

S50 it was drawn as a big sqguare, with the caveat that
only the part of the sguare within Newfoundland's
jurisdiction was actuvally awarded under this permit.

In another case, we found that Newfcundlanad had lssued
& bilg sguare permit for work that was required to be

conducted along a latitude, 45 degrees north latitude,

oy
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of longitude.
On that basis -- on that basis of that reguest,
Newfoundland issued a permit that turnsd out to be z

gguare, that had three -- that had a thaickness, bas cally.
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Was not confined to the latitude 45 degrees north.

Now, our submissiocon is that the permit practice of
both parties is concordant, and reveals that the party --
that the parties intended to conform to the 135 degree
azimuth, southeast of point 2017, and to che turning
points, the boundary delimited per the turning points,
northwest or northeast, of turning point 2017.

There are four sectcors that I would like to address
briefly with respect to this contenticn of Nova Scotia.

The first sector is from the tri-junction to turning
point 2017; the second is from turning point 2017 to
parallel 46 degrees north; then from latitudes 46 north to

45 north; and finally from latitude 45 seawards to the

southeast.
Now the firgt -- the [irst sector from the tri-
junction point to point 2017 -- I should note first that I

believe that the copies that you have in vour books this
morning do not show the same colours, unfortunately, and -

- and apparently it was photocopied on not the right type

of paper. So we will endeavour to provide you
ranlicerant conias.
But on the screen -- so the first sector, what we note

15 that Newfoundland issued no permits, and Newfoundland
did conzend, or did disagree with that contention of ours.

Chviguely what we meant was no permils along che --
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anywhere near the boundary. The sector of the boundary
from turning peint 2015 to turning point 2017.

On -- for its part, Nova Scotia did issue permits in
i this area, and all of them conformed to the agreed line
‘ out to turning point 2017.
| So, in this sector, the permits merely confirm the
boundary, the location cof which was clearly agreed by the
parties back in 1964.

In the second segment -- in the second segment from
turning points 2017 to the parallel of 46 degrees north,
there Nova Scotia permits were also issued, and did
conform with the 135 degree azimuth. We find there the
permits issued to Mobil 0il.

To Nova Scotia's knowledge, none of these permits were

ever the subject of objections by Newfoundliand.

PROFESSCR CRAWFORD: Mr. Bertrand, sorry to --

ME. BERTRAND: Yes,

PROFESSOR CRAWFORD: -- to interrupt. Can we -- golng back
to vour firet sector.

ME. BERTERAND : First sector.

PEOFESEOR CENWFORD:  wWhich is the -- the tizning noi-zs oo
to 2017. Looking at your figure 33, there doesn't seem to
be -- have been any, or very much, oil activity at all in

that sector?

MR. BERTRAND: &Along the boundary, close to the chores, in

e 1 I =R e




the Cabot Strait basically?
PROFESSOR CRAWFORD: Yes.

MR. BERTRAND: At the time, probably -- vyou're probably

right. There have been activities more recently, I
believe.

There 1s one which is spot number -- I would have --
this is not a good encugh copy for me to venture. But I
think it's a falr assessment, as depicted as of February,
1974,

Next sector, from latitudes 46 north to 45 north, then
again, a series of Nova Scotia permits continued the
pattern of conformity with the 135 degree line.

In addition, the Newfoundland permit issued to Mobil
0il in this area dces conform with the 135 degree azimuth.

And finally, the last segment, which is from latitudes
46, actually it should read 45, to 43 north, on the -- on
the Newfoundland side, the Katy Permit, and the
explanations we just gave, and agasin, on the other side,
additional permits placed along the same line as those to
the north, extended as far as latitude 44 degrees, 30
minutes nortn, and continued the pazttern of conformance in
Ehis area.

Now, our argument is clearxly that those permits, the

conduct of the parties was referrable to an earlier

agreement, and in Tunisia-Libya, the general concordance
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between the oil concessions line used to establish the
first segment of the boundary, and an earlier modus
vivendi on sponge fishing jurisdiction in place between
the Italian and the French Cclconial powers, were given --
was given significant weight by the Courc.

The fact that the concessions had some connection to
the earlier practice oY agreement, even though the concord
-- I'm soxxy -- even though the concordance was not
precise, was regarded by the Court as reinforcing the
relevance of the concession lines, and provided added
justification for the Court to give it some weight.

Same for Guinea-Guinea Bissau, the connection between
the contemporary practice of the parties with respect to
the placement and maintenance of navigation aides, and an
earlier treaty between them on the land boundary through a
region of islands, enabled the Court te adopt the
resulting de facto line for the delimitation of one
segment of the disputed boundary.

In the Gulf of Maine, the reverse occurred. The

evidence of tne parties on their oil permit practice was

—ound not tc zZz refovreble fo any CYSVIOLS Trachics oF
agreement, but to stand in isclation. And therefore,
ameong other reasons, the Court -- the Chamber was not

prepared to accept thnat the practice was sufficiently

indicative of the parties' position regarding an eguitable
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delimitaticn.

it is our submission that this case i1s different, to
the extent that clearly, both from the Nova Scotia side,
and we submit from the Newfoundland side, the parties
intended to exercise their jurisdiction, and to assert in
the offsheore a jurisdiction to the full extent of the
territory, as given to them under the 64 delimitation.

Before I leave the issue of permits, I would like to
note that with respect to the area covered -- with respect
to the area covered, Nova Scotia's permits extended as far
as 200 nautical miles from its coast. 2And Newfoundland's
permits, T believe extended even further than that.
Probably close to 300 miles. Actually, I'm given
information here. 1It's 267 nautical miles from its coast.

So one --

CHAIRMAN: Mr. Bertrand?
ME, BERTRAND: Yeg.

CHATRMAN: I'm wondering how long you're going to continue,

or whether we should reach a convenient break at zome
point’?

BERTRAND T

ih

Mz, Chaixman, with yvour indulgence, 1if

11
-

could have 30 seconds more, I will conclude on thic

segment of the presentation, and I will move to the next

ore .

CHAIRMAN: Maybe even 35 seconds.
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MR. BERTRAND: Thank vyou.

MR. LEGAULT: Thirty-five, perhaps.

MR. BERTRAND: Thirty-five perhaps. A lot was made by
Nova -- by Newfoundland about the length of these permits,
or the length of the conduct. 2And briefly, with respect
to the permits, there is no evidence other than the fact
that these permits were eventually subsumed by a new
regime that came about in the late 1980s, the permits were
actually -- actually ended, or -- or actually became --
became --

MR. DRYMER: Lapsed?

MR. BERTRAND: That they lapsed, thank vou.

The only evidence, in fact, is that they were renewed
from time to time, as pointed out earlier, and that in
fact, they were subsumed by the implementation of the new
regime's, as between each of the province with the federal
government .

And on tnese words, I will conclude for the time
being. Thank you very much, Mr. Chzirman.

CHATRMAN: We will adjourn for 15 minutes.

MR, ORERTRAND:  Thank you,

(Brief recess)
MR. BERTRAND: Thank you, Mr. Chairman. Before the break,

addressed the issue of the length of the permits, and I

forgot to make a very important point. Over and above the
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length of those permits, what really matters 1s the fact
that they were issued in the first place. 8o the intent
of the parties, the fact that they were issued, and the
fact that in issuing them, the parties did comply with the
line we say existed as between the parties at the time,
and still exists de facto.

I would like to turn to acquiescence with a smali "a®.
This, we submit, is relevant in this phase two, quite
apart from our argument on acquiescence, and simply to
illustrate to the Tribunal the degree to which
Newfoundland was comfortable or approved the line -- the
de facto line, because on several occasions it had
opportunities Lo voice concerns or objecticons and failed
Lo do so. So it does provide unequivocal support for the
conclusions derived from an analysis of the positive
conduct of the parties, and it constitutes further
compelling evidence that the parties' conduct was, indeed,
as we say, 1n compliance and supportive of a boundary de
facto along the 135-degree zzimuth. It also confirms the
existence of a consensus regarding the locarion and
epolication of the boundary.

Now in Tunisia-Libya, such acguiescence, even if
insufficient to ground a claim of estoppel was said to be
clearly relevant to confirm the views of the parties on a

de facto line. The most salient exampleg of
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Newfoundland's conduct demonstrating acqulescence are
listed -- will be listed shortly. And the first,
obviously, is the fact that the Nova Scotia permits were
never protested by Newfoundland.

The second relates to the meeting of Premlers Moores
and his delegation with Dr. Crosby in June -- I believe it
was June 6th of 1972, and in the next few slides, I will
go back to that Crosby map and the square mileage areas
degscribed there, just to show that, in fact, Premier
Moores and the Newfoundland delegation was fully aware of
the boundary as it was then depicted on the map of Mr.
Crosby out to the edge of the continental margin.

So the first deocument I would like to go te is the
notes of Dr. Crosby, which is Annex 52. In view of that
meeting, Dr. Crosby prepared some notes. At the reguest
of his minister, he was to brief Premier Moores and the
delegation from Newfoundland.

The numbers I would like Lo draw vyour attention are
those showing now on the screen -- Newfoundland, 13,500

square miles; Nova Scotia, 3,500 sguare miles, and that's

L

L

o1

of the MRL's. o the A

[

jo! Atlantic neol, there are two
versions. Newfoundland has 244,500 sguare miles and Nova
Scotia has 83,000 sguare miles.

Now 1I we go to the ~-- to the next document, we will

ey

seg very clearly that these are the numbers that are =i.wn
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on the map, and the Newfoundland number of 13,500 square
miles plus 244,500 sqguare miles, as shown on the previous
document, do add up to 258,000 square mile, appearing on
thig map. The reason why the numbers were split on the
document of Mr. Crosby, if we can go back to slide 79, you
gee that these numbers are split, and Newfoundland is not
258, but rather two numbers that make up for 258. Let's
go to the next one, before -- just before. 1Is because the
map used by Dr. Crosby was not identical to this one
because it had on it the MRA's -- the mineral rights
administration lines -- which delimited the area around
the provinces that were the exclusive jurisdiction or from
which the provinces would derive exclusgively from the
resources explored in these areas, if we can go back to
the previous one. Hence, the total square mile area for
Newfoundland was split into two, a part found under the

MRA's and the rest in the pool.

Now the only way we c¢an arrive at thesge numbers -- if
we can go to the map -- is 1f this line is exactly there,
and for the whole length. The minute that this line

moves, whether it's shorter cr 2t moves z degree south o
north, then the square mileage areas -- if you can blow it
up, please -- will change automaticalily.

S0 1t was not the map that was used for the briefing

of Premiers Moores, and we can‘t find 1T, but it was a map
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that had the same boundary. The only difference was that
the map used by Dr. Crosby had those MRA's. And
obviously, at that meeting, Premier Moores and his people
were shown a map depicting a boundary all the way out to
the edge of the continental slope.

Next slide, please. So when Dr. Crosby reported on
hiz meeting to the minister -- on his meeting with Premier
Moores, he sald at Annex 51, and that memo, I believe, 1s
dated June 14 -- he gaid, "Premier Moores began the
opening session by asking my opinion..." -- that's Crosby
speaking -- "...on how we should proceed, whereupon I
assured him that we were completely at his disposal. The
regsult was that I began with a review of the offshore
situation from the beginning, utilizing an overall map of
the east coast region that we had constructed for the
occasion. 1 described Canada's submerged continental
margin off the east coast, explaining what it consists of,
its areal distribution, so the way the area is splitted,
and so on.*

Now @ submit to you that the map referred to here can
be none cthers -- none other than that which matches or is
consistent witn the numbers showing on the notes of Dr.
Crosby prepared by him for that very meeting. TIf we can
go back to the notes of that very meeting -- 79.

Now Newfoundland attempts or attempted to contend that
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that page contained a lot of numbers, and it was not
obvious that any of them or all of them appeared on the
map. Well, I think that's trying to confuse the issue.
These numbers do add up to depict the total square mileage
area of both provinces on the map, whether i1t's the map
showing the MRA lines ox the map without the MRA lines,
but in both cases it is a map that shows -- that depicts
the boundary that you now see at slide number 80.

And that boundary, as we have shown during phase one,
conforms with what Nova Scotia submits 1s the appropriate
boundary. That is a boundary which, until turning point
2017, follows the boundary agreed upon in 1964 and thence
follows the 135-degree azimuth to the edge of the
continental margin.

Now T'm not golng to go back very -- at length on
this, but the same map was used at the 2Zugust 2nd meeting
of the premiers. Again, we have no evidence that the map
was actually used or circulated at cthe meeting of the
premiers in June -- June 18, June 19 -- but we do have
evidence that this map was used at the August 2nd meeting.

The reason is that the agenda -- f
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in preparation for this meeting forwarding material i
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preparation for the meeting, did refer to z man showing
boundaries between the provinces and the offshore areas.

secondly, the item in the middle is an excern from ' i
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agenda that financial arrangements 1n French -- I won't
dare to say it in French because 1it's -- 1t's ill
translated -- was going to be -- bilingual -- bilingualism
at work -- or not, yes -- this was one of the items
scheduled to be discussed at the conference.

Now in support of this agenda item, the document on
the right hand side was supplied, among others, and it dad
show the apportionment of the pool discussed, and these
figures are again consistent with those shown on the map
that we have just discussed.

PROFESSOR CRAWFORD: Of course, this was a discussion of an
arrangement that never came into force?

MR. BERTRAND: Correct.

PROFESSOR CRAWFORD: And it referred back to boundaries
which related to a provincial proposal that was rejected?

MR. BERTRAND: Correct.

PROFESSOR CRAWFORD: You still say that this amounts to
Mewfoundland acquiescence? In other words, Newfoundland's
conduct vis-a-vis the federal government in respect of
failed negotiations is evidence of acquiescence vis-i-vis

MR. BERTRAND: Well, acguiescence with a smzll "a". What
I'm saying 1s that the premiers were very conscious of the
fact that this 1964 agreement, which the Tr::unal has

found didn't -- wag LOO imprecise in the souiilmesl SCCLOY
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past turning point 2017 actually meant an azimuth of 135
degrees, and was being used to disgcuss revenue sharing
programs with the federal government.

There was no -- no objection, ne interjection by
anyone savying, well, these boundaries are, therefore,
different than those that we have agreed upon in 1564 for
claiming ownership rights. They are the same boundaries
being applied for whatever arrangements the parties were
discussing at the time.

There is no -- T mean there is no way around these
numbers. As I said, the minute that you move the line,
the numbers change obvicusly. A little more is granted to
one province, as opposed to the other, to the detriment of
the other. So these are the August meetings of the
premiers.

The next item, and I don't intend to spend a lot of
time 1s the 1977 MOU, as was pleaded at length in our
Memorial and Counter-Memorial, depicted -- and depicted
the boundary using the 135 degree azimuth in the area
between Newfoundland and Nova Scotia was never protested.

Newfourndlarnd did critici

I

e rthe MOU, but not hecause of
the boundary, but rather because of its nature. No,
Newfoundland at the time was not in agreement with that
tvpe of approach, while it still wanted to press their own

claim. And, therefore, really renes=! or criticized this
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approach.

Then we have the 1982 (Canada-Nova-Scotia Agreement.
Newfoundland pointed out that there was a caveat in the
agreement, which apparently gave them some assurance that
they didn't need to protest.

I would submit to you the 1984 implementation
legislation did not conrain that caveat, that proviso, for
possible dispute resclution. And should have attracted
Nova Scotia's -- Newfoundland's protest at the time,
because the line was being implemented by the federal
government, who following the Hibernia reference had
been -- had been not selected, but had been decided to be
the level of government responsible for the offshore.

And so Newfoundland should have been -- should have
been on notice that something was being made to its
offshore. Something was being done in the offshore that
it would potentially claim as its own. And yet they
remalined silent.

Now in part one -- phase one of this arbitration, the
Tripunal found that various statements later made by
cither Newfcundland representatives or federal
representatives may have constituted objections to a
conclusion that the parties had entered into a legally
pinding agreement .

What we are asking you 18 to have a second lock ac

iy
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this conduct, the subsequent conduct in the context of
determining whether the parties viewed the boundary agreed
upon as constituting an equitable solution for the
boundary ilssue.

In Tunisia-Libya, the ICJ considered a relationship
between conduct that appeared to establish a modus vivendl
or a de facto line on the one hand, and conflicting legal
claims and practice on the other. In that case, both
parties formulated claims that conflicted with the line
that divided de facto the areas within which each party
granted oil concession. Moreover, Tunisia issued permits
issued permits soon after the original concessions were
granted that clearly c¢rossed the de facto line. And the
concegsions that formed the basis of the de facto line,
themselves, became the object of protest by both parties.

Now the Court's response to this tangle of practice
and legal claims was straight forward. Neither the legal
claims formulated contemporaneocusly with the emergence of
a de facto line, nor the subseguent practice or proctest of
the parties was sufficient to dizplace the fact that a
concordant situzzion had at one npoint existed in practice.

The significance of that circumstance, what the Court
described as the actual situation, was described as

follows, and we have the guotation from -- the cite form

the judgment in Libya-Tunisia. "The resultc was the
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appearance on the map of a de facto line dividing
concession areas, which were the subject of active claims
in the sense that exploration activities were authorized
by one party without interference or until 1876 protests
by the other. The Court does not, of course, overlook the
fact that the areas to which a legal claim was asserted by
both parties were more far reaching. The actual
situation, however, was that which has just been
described. "

In the present case, we submit, unlike in Tunisia-
Libya, only one party, that is, Newfoundland and Labrador
has ever departed from, or otherwise contradicted the
parties' agreement, or the general de facto line that has
appeared in practice.

All of the conduct that Newfoundland claims is
contrary to the exisgtence of a de facto line dates from
1972 or later. After the period of time within which the
de facto line came into being. And even during the
subsequent period, never has Newfoundland protested any of
the permits issued by Nova Scotia.
ectiong “hat T would
like to address is the Doody letter, Minister Doody 's
lecrer of 1972 -- October 1972. It is our submission that

both -- and the exchange thar followed -- both Mr. Kirby

and Mr. Doody understood that there had been an agreementc,
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a consensus over the boundary issue.

Minister Doody said in his letter, the inter' --
referred to in his letter to the interprovincial boundary,
the present demarcation, and the present version of the
boundary. He was not guesticning in his own words, the
principles which form the basis of the present
demarcation. Aand the pricr agreement 1n his own words,
giving the map that he submitted with his letter, extended
far beyond turning point 2017. As we calculated it in the
firet phase, and we showed to the Tribunal, the 1964 line
extended approximately 100 -- 87 nautical miles past
turning peint 2017. While the line that Minister Doody
drew or had drawn for him on the map, which he submitted
with hig letter, extended some 135 miles, T believe, this
was the f[igure, past turning point 2017. So clearly, he
understood that there was some sort of agreement in the
outer segment.

And finally, 1t is apparent that Minister Doody only
ever objected to a line, which Newfoundland believed to
not reflect the 1864 Agreement in the outer segment.

However, even Minister Doody's letter and nrovosed map
-- proposed line cannot serve as the basis of the line now

sought by Newfoundland. What we have done on this slide

91 1

1]

Lo take f[igure 78 and depict on ir the line now

claimed by Newfoundland.
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Now what is interesting -- we will come back to the --
what 1is interesting is the following --

CHAIRMAN: Let me just intersperse one remark here.

MR. BERTRAND: Yes, Mr. Chairman.

CHAIRMAN: One of the concerns I have is that while we are
following international law, I am considering the position
of the premiers at that time. Now if you -- 1if this was
rhe head of a state in international law, he would know,
or if he did not know, his legal adviscrs --

MR . BERTRAND: Should --

CHAIRMAN: -~- could be able to advise him that protests were
necessary. In the interprovincial here, the same
situatlion would not prevail. 1In other words, we may not

here, staying within the Terms of Reference, because we
mentioned that before, we might say well, these were
provincial premiers, that protests would not necessarily
be expected.
MR. BERTRAND: As we understand them in international law.
CHAIRMAN: VYes.

MR . BERTRAND: And we would agree wlith that. However, let

ma take an extreme example. If Nova Scotiz starts issuing
drilling permits on land in Newfoundland, I am sure they
will hear about it.

Now do you call that a formal protest under

international law? What form will that protest rtake? I




don't know. But I think we can assume that to the extent
that the parties were resolved to exercise a jurisdiction
over an area, that a consistent pattern of behaviour from

another province that would run counter to Newfoundland's

572

stated claim or position would certainly be met eventually

cne way or the cther by a clear expression of this

agreement. And we submit that in this case, 1t was not.

PROFESSOR CRAWFORD: I wonder, mavybe this will come up

elsewhere, I am slightly unclear about the subsequent

course of the disagreement about the southeasterly line.

ME. BERTRAND: Yes.

PROFESSOR CRAWFORD: You told me yesterday that it --

the

actual -- the current Newfoundland claim line was shown

informally on a map in ~-- was it 1998 or thereabouts.

What happened between the Doody letter and then? Can

you -- just give me a pen picture of events in that
period?

MR. BERTRAND: Of what happened between 1972 --

PROFESSOR CRAWKFORD: And 1999 -- well this was 1973.
MR. BERTRAND: '72.
PROFESSOR CRAWFORD: Y72

MR . BEXRTRAND: To QOctober '7 --
PROFESSOR CRAWFQORD: October '72.

MR. BERTRAND: At the time, you will recall that

Newfoundland was busy preparing its c¢leim. And the




- 573 -
Hibernia reference was '84. So not much happened until
then actually.

PROFESSOR CRAWFORD: That's explicable and relatively
neutral I would say after '84.

MR. BERTRAND: Yes. After '84, obvicusly, Nova Scotia had
struck an agreement on its own after the ‘77 MOU had
struck an agreement in '82, and was in the process of
gerting legislaticon in place to implement that Accord.

PROFESSOR CRAWFORD: Sure. No, I am interested in what
happened on the Newfoundland sicde. And perhaps I should
have asked Newfoundland this question. No doubt they will
provide information if they disagree with you.

MR. BERTRAND: I think that the record is sparse --

PROFESSOR CRAWFORD: What was the diplomatic historxry of the
dispute from '72 to '987

MR. BERTRAND: I think that the record is sparse in terms of
the discussions between Newfoundland and cthe federal
government with a view to striking their own bilateral
Accord on the offshore regime.

FPROFESSOR CRAWFORD: The Hibernia claim, 1tself, which went

f

"o the Supreme Court didn't inwveolwe anv particular
assertion of any line. It was simply a debate in
principle.

MR. BERTRAND: Well one might say that the permits -- the

seismic permits were cerrtainly ths = to bolster cheir
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case, among other things.

PROFESSOR CRAWFORD: But there was nothing -- there was
nothing in the pleadings in that case, which indicated an
assertion of that line?

MR. BERTRAND: Not that I am aware of. So the last point I
wanted to make on this map 1g what 1is interesting to note
iz that this line here, which for the record, is below --
Lo the southeast of turning point 2017 on Mr. Doody's map,
the line fo the east, the far east, actually conforms with
the eastern limit of the Katy permit.

And if you care to pull, for example, figure A8 and
look at this picture, vou will see, because it's -- I
mean, the Katy permit has a signature of its own. You
will see it -- a jagged edge here and then it's like a
stalr, really. And you will see that this conforms with
the eastern limit of the Katy permit. However, the dotted
line in the middle does not conform with the westexrn limit
of the Katy permic.

So was this because -- is it attributable to the
transposition of the permit from a conic projection to a
Mercator, which this map is, or was Minister Doody
attempting to gain some wiggle room, we just don‘t know.
Bur it is interesting to note that obviocusly Katy is here.
But obviously the width between the eastern line and the

western line is not consistent with the width of the
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actual Katy permift.

PROFESSOR CRAWFORD: BAnd he also pointed out in that letter

that he wasn't trying to be accurate at all, he was simply
indicating that there was a problem.

BERTRAND: Correct. Correct. I'm sorry. Now I'm
reminded that obviously to go back to the guestion by the
Chairman that the formalities required tc have a formal
nrotest may not be those that you would find in the
Canadian context or in any other context. However, to the
extent that the Tribunal found that the Doody letter was
the beginning of a sound of discordance from Newfoundland,
I would submit to you that it would be very easy then to
find in the record other examples to that effect, which we
don't.

We don't want to be applying a double standard here,
meaning Poody letter good enough for -- to form a protest
so that there is no legally binding agreement. But on the
other hand require higher standard te have a protest in

the context of an argument of acguiescence with a small

g
I would liks Do move very brisSly wo £h
permit we have already dealt with. All of these permits,
just to say, were issued after the concord and practice of
the parties was ectablished, as was the case actually in

Tunisia-Libya. And this discor.ant practice ax post facto
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cannot change the original practice which was in place
earlier and that had crystallized a situation, which the
Court called the actual situation.

MR. LEGAULT: Mr. RBertrand?

MR. BERTRAND: Yes, Mr. Legault.

MR. LEGAULT: Is thexe possibly a double standard emerging
wlth respect to conduct? We have to begin with an
"agreement®, 1in guotation marks, which we have ruled to be
at best a conditional agreement. Can that agreement be
made unconditional by practice over a pericd of let's say
eight years, '64 to '72? And to the point where no
protest, no action by the other party can unseat the
conditional agreement -- or conditional is by definition
one you can repudiate?

ME. BERTRAND: Correct.

MR. LEGAULT: I would just like your thoughts on whethexr
there igs a double standard conduct is relevant in certain
circumstances but not relevant in other circumstances?

MR. BERTRAND: I den't believe that there is a double
standard or at least that we are asking yvou ro apply a

I would like to deal with the second aspect of your
guestion first. We are not saying in this second phase
that Newfoundland should have protested the 1964

Agreement. We are gaylng that Newfoundland should have --
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or had several opportunities to express disagreement vis-
a-vis a de facto line, yes, that was consistent with an
earlier agreement, but that's a different point. But had
ample opportunities to protest a situation cof fact that
was unfolding before its eyes. And with which it was,
according to their saying today, clearly in disagreement.

That's the second aspect of the guestion. So we were
not asking or we are not contending that ex post facto
they should have five, 10 years after the fact protested
the earlier agreement. But certainly a behavior of Nova
Scotia, which was congistent with the existence of an
agreement.

The first aspect of your question I would like to
address by saying that we are not asking to apply a double
gtandard. Obviously we are not saying here today that
there is a binding agreement. We are not contending that
the consensus reached earlier was meant to become final
only 1f certain conditions were met. We are only saying
that to the extent that the conditions could be capable of

ocourring, the parties were satisfied that their congensus

or bargain wzg adeguate Lo repre

n

ent the best sclution
under the circumstances.

And we are saying that this has a certain relevance
when the Tribunal is tasked with drawing a line that has

Lo be the result of an equitable process.
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Equity is best seen through the eyes of those who will
have to live with this line. And if at a given point in
time with respect to the agreement, whether it be '64 or
‘72, the parties viewed the line, which we now say
persisted de facto as equitable. Again, I think the onus
is on Newfoundland to demonstrate to the Tribunal why this

line is no longer equitable.

MR. LEGAULT: Thank you, Mr. Bertrand.

MR. BERTRAND: Thank vou, Mr. Legault. The -- we would

contend as well that the rejection of these permits, of
the seismic perwmit would be consistent with the Gulf ot
Maine decision, where the Chamber at paragraphs 306 and
307 indicated or cited United States' position, seeming Lo
agree with that position. The text reads, "The United
States replies that at the time in guestion it was
confronted on Georges RBank with Canadian seismic
exploration of minor importance, which involved neither
drilling nor the extraction of petroleum. No special
action was therefore necessary on its part." And the
Court -- or the Chamber seems to cite this with some sort
of avoroval .

The next opportunity to object relates to the 1977
Newfoundland White Paper and Petroleum Regulations. and I

will go very guickly over that.

PROFESS0OR CRAWEORD: I'm sorry, can I just go back to that
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previous statement?
MR. BERTRAND: Yes.
PROFESSOR CRAWFORD: You are supporting this statement 1n
your favor?

MR. BERTRAND: Yes.

PROFESSOR CRAWFORD: You are using -- can you explain to me
why?
MR, BERTRAND: Yes. To discard seismic permit as an

expression of assertion of jurisdicticn over a territory.
So those permits which Newfoundland contends were 1ssued
in vieolation or which encroached allegedly over the
boundary with Nova Scotia, would be, in our view, treated
consistently by this panel if they were discarded as
conveying no interest in the offshore.

PROFESSCR CRAWFORD: Okay.

MR. BERTRAND: 1977 regs very guickly. Section 8, as we
have seen in phase one, provided for guadrangles with in
which Newfoundland could issue permits. These guadrangles
did appear to encroach over the 135 degree line. But this

map where the quadrangles were shown in virtue of section

M

g, were guall

3

n

d by section 12, which read,
"Notwithstanding section 8, the boundaries of all
quadrangles shall conform with the province's onshore and
offshore boundaries with the other provinces and the North

West Terratorses and shall conform with those establiched
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by any lawfully established international seabed
boundary."

Moreover, even if we take it at face value, this
uniliateral conduct diverges from the previously exilsting
consensus only for part of the path of the boundary shown
in the regs.

There seems to be conformity until latitude 46 north
with the existing boundary, so well past turning point
2017. Furthermore, as I alluded to yesterday, even this
map with this proposed unilateral boundary by Newfoundland
cannot be a support for the line Newfoundland now claims
before this Tribunal.

There were other purported objections. I don't intend
to go into them. They relate to the various
communications, discussions hetween federal government and
the provinces in the late 70s before the MOU was struck
with a view to Lrying to arrive at an agreement.

They also involve discussions where Newfoundland was
absent, having parted company with the rest of the

provinces. Our view -- our submission globally is that

these are not suificiently indicativ
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cften are not emanations of Newfoundland. And they are
all aimed at pointing out that the agreement between the
provinces was not binding upon Newfoundland.

The cumulative effect of the conduct degseribed in the
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section I have covered since yesterday, is graphically
represented on figure 40. First -- and I will go very
quickly over that. We have the segment turing point 2015
to 2017. A line was agreed. The points were defined in
1969 and confirmed in ‘72 by the premiers.

The next segment goes from turing point 2017 to
latitude 46 north. And this 18 based in part on the 1377
regs map of Newfoundland. It does comply with the sector
from latitudes 46 north to latitude 45 north, the
Newfoundland Mobil permit was shown teo match with a very
good degree of precision the line defined by the azimuth
135 degrees. And finally, the Katy permit from 46 degrees
15 minutes north to 43 degrees, we believe, and T hope 1
was able to convince you this morning, that the intent of
this permit was to comply with the boundary. and if it
does not perfectly match the boundary line, it's because
of the imprecision probably resulting from poor
draftsmanship. The fact that the turing points were not
available then and the use of a conic projection map as
opposed to a Mercator, and the difficulties associaced
with trarsposing one to the other.

On the Nova Scotia side we have the permits that go
all the way down to latitude 44 degrees 30 minute north,
and those permits were never protested.

And finally, we've just covered a series of events

i
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that cover the entire -- that cover the entire length of
the boundary, first the Crosby map, and secondly, the 1982
Canada-Nova Scotia Agreement, that was implemented without
the reserve, or potential modification by the Federal
Government in the 1984 legislation.

So it is certainly our submissicn that the conduct of
the parties -- the conduct of the parties clearly show
that a boundary was created through first their agreement,
and then by their othexr conduct on their respective sides
of the line throughout the entire course of the boundary.

Any Newfoundland proposals, or indications of another
line were purely unilateral acts, and as in Tunilgia-Libva,
cannot displace the gignificance of the mutually defined
de facto boundary line.

That line provides the clearest, best possible
evidence of what the parties in this case considered to be
an equitable division of thelr respective offshore
entitlements.

Resource distribution I'1ll cover in two minutes.

PROFESSOR CRAWFCRD: Before you do --

M. BERTRAND: Yeg.

PROFESSOR CRAWEFORD: Can I ask you a question about
turning -- turning point 2015, that is the tri-point?

ME. BERTRAND: Tri-junction, yes.

PROFLOSOR CRAWFORD: Ig there any subsequent evidence of
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Quebec either continuing to accept, or repudiating that
point?

MR. BERTRAND: Continuing. I can tell you that the map
published today by Quebec still shows the 1964 boundary.
And it shows -~ it's in the record, I'll poinkt vou to the
figure number, but actually the map that we showed, T
think it's figure 13, that we showed as Quebec's map, 1s a
map that we procured for this case very recently. And it
still shows the 1964 boundaries. Not only that, but it
shows the boundary as the parties understood it in 1964,
and as depicted on figure 4.

It does show, from a Quebec perspective, that Quebec
understood that as between Newfoundland and Nova Scotia,
there -- the boundary have been resolved, because it does
show the same line as you find on figure 4, 1964 map,
which past turning point 2017, shows a course on a 125
degree azimuth, at least for 87 nautical miles.

PROFESSOR CRAWFORD: Has Quebec issued licenses in the Gulf?

MR. BERTRAND: It has. Recently, I don't know. But figure

13 will show that, if my recollection is right. Yes, they
did issue rormits
Actually, I know from another light, but -- I mean

part of the Sable activity, and permit issuance relating

uch

i—h

te Sable in the construction of a pipe line was o

interest ©o Quebec with a view tr Lrying To drum up some
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activity in the Gulf of St. Lawrence portion of their --
of their offshore. Ox offshore internal waters.

I would like to go directly to slide 113. 1It's figure
15?7 Yes.

I'm showing figure 15, which depicts a map of the
Quebec issued permits, and they go directly up to the
boundary in the Gulf of St. Lawrence.

Annex 74 and 7% are the Quebec maps. Annex 74, I
recall was replicated as figure 13 in the record. And
it's showing.

Annex 74, which I'm now unfolding, is the map which we

procured for this case. And it's -- as you can gee, 1it's
a very new map. I don't know whether it bears a
publication date. Tt must. It says that the informations

are up to date to September 1lst 1958. Is that dispositive
of the boundary in the Cabot Strait? T don't know. I
wish 1t were.

50, can I move to relevant resources, very quickly?
That part has been dealt with very clearly in the
Memorial, so I don't intend to spend a lot of time. Just
to address a few points, if I may.

In the present case, access to the benefits of
hydrocarbon resources is the only objective of this
dispute, as seen by the parties. Given the nature of the

cffshore areas, and of the parties' entitlements that are




at issue, the sole object of the delimitation is the
division of a limited entitlement to hydrocarbon's
resources.

Location of the mineral rescurces at lssue was
morecver a factor in the creation of the offshore areas
themselves. And by that, we mean that when, in the
eighties, Nova Scotla agreed to enter into a bargain with
the Federal Government with respect to a revenue sharing
scheme, according to a certain boundary, it, as you saw
carlier, had the possibility of maybe negotiating
something else. That is, access to a poel of the Atlantic
Provinces.

Now, knowing whether the line is where it is now, or
socmewhere else, may ilmpact the decision of a province to
go along with the scheme that is being proposed and
negotiated. &aAnd to that extent, we submit that the
Tribunal should be at least conscious of that aspect. &and
to that extent, we submit that locaticon of the natural

resources 1s relevanc.

CHAIRMAN: If I am understanding the import of your remarks,

1,

1t seems to me that if you had 2 oool, T'm not sure how
that would benefit either Nova Scotia or Newfoundland

particularly, given that they are the two provinces that
have, at first glance at least, a lot of room, and a lot

of space for exploration and for asvelopmenc. Whereas




- 586 -
Nova -- in New Brunswick, PEI --

MR. BERTRAND: Do nct have much. However, Newfoundland
would probably share in the revenues from Sable Island,
and Nova Scotia could share in the revenues from Hibernia.
So that's the basic difference.

And if we talk about the Laurentian sub-basgin,
cbviously, 1f it's tc one party exclusively as opposed to
being shared in a certain fashicn, we're not saying
equally, but certainly have access to that area which is
thought to be very prospective.

CHAIRMAN: I'm not sure of the evidence of the -~ of that
Laurentian Channel and so on, and particularly as it was
thought at that particular time.

MR. BERTRAND: At that particular time, I believe -- I'm not
sure that the evidence was any different than what it is
today. There is obviously some -- some gelismic work that
has been done. A will has been -- a well has been drilled
in the kaguette portion of that. But some of the work
done is not yet public. It'g still confidential. 1In
terms of technolegy, wmay have evolved, obviocusly as we've
seen Premier Hamm state in a speech that -- excerpts of
which have been discussed in the pleadings, but I will
concede that the evidence is sparse. To say the least.

However, there is -- there are too, a consensus that

this 1s the sweet spot. 1In this area there ig a sweet
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spot, and it's -- it's called the Laurentian sub-basin.

Now, and it's without & question that there is a
disparity between the so-called discovered resources
within the parties' respective offshore areas. And as I
just mentioned, the sub-basin is of particular
significance in terms of being very prospective, or
chought to be very preospective, and the likely true prize
in the delimitation.

But it's true, as well, that it's not possible to
locate within that area where the potential is, and it's
not possible to assess with any precisicon what size is
that pctential.

Now, for Newfoundland to say that it is not relevant
in this arbitration is, I think, overdoing it. The
minister, guote from the minister, but before we get
there, news report after the publication of your Award
reported that the dispute involved a vast geological
region known as the Laurentian sub-basin, 60,000 square
kilometres of the Atlantic Ocean, between the south coast

of Newfoundlanda, and the north coast shore of Cape Bretorn.

[\

Companies hzve been clamouring o drxill in the are

AN

for years, but the dispute has prevented either province
from issuing exploration permits. The basin is thought to
contain large pools of oil and natural gas, which means

either province could earn billions of dollars from energy




- 588 -
royalties, depending on where the line 1is drawn.

Now, Minister of Mines for Newfoundland, Mr. Lloyd
Matthews, 1s said to have been forthcoming, 1f not candid,
by saying "If we told you we wanted it all, would you be
surprised?" Now, they know that this is the true prize of
the arbitration. If 1t were not for the sub-basin, I'm
not sure that the digpute would be ripe for a decision
Just yvet. We'tre not sure that Newlfoundland would have
brought this case forward, or pressed Nova Scotia for a
resolution of the dispute.

Because apart from that, 1it's certainly not for the
fish, and in Newfoundland's own admission in an annex that
we filed yesterday as Annex 219, which is a press release
quoted by Mr. Fortier in his opening remarks, Newfoundland
says "The establishment of a boundary will open up highly
prospective areas between the two provinces, in
particular, the Laurentian sub-basin to exploration
drilling. Newfoundland and Labrador and Nova Scotia will
continue to work together in promoting the tremendous
potential of our offshore areas." Now what we're asking
the Tribunal to do with resocurces is to check the line
against the equitable accessg, given the current state of
knowledge as to where those resources are -- that is, the
Laurentian sub-basin. And to a certain extent, given

Newfoundland's pozition taken here, the issue is moot
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because, according to their line, they would get it all.

MR. LEGAULT: Mr. Bertrand, how accurate 1s the -- I know
you have already said that we don't really know --

MR . BERTRAND: Yes.

ME. LEGAULT: -- where the resources are and so on, but the
depiction of the overall area of the Laurentian sub-basin,
how accurate is that? Is that largely guesstimates?

Could 1t be larger?

MR. BERTRAND: My understanding, and I stand to be
corrected, and with your permission, I'll take it under
advisement, but for the time being, my understanding is
that the contour of the shaded area delimits an area where
the thickness of the sediments is the greatest, and
therefore, where the prospectivity is thought to be rhe
highest. TIt's called a sweet spot.

And those conclude my remarks, Mr. Chairman, so I
would ask you to call upon Professor Saunders.

FROFESSOR CRAEWFORD: Mr. Bertrand, the lssue 1is not moot.

Moot is, perhaps, the wrong word. What you're saying is
that 1f -- 1if tne --

MR . BERTRAND: Newfoundiand.

PROFESS50R CRAWFORD: -- Newfoundland claim line was

accepted, there would be no question of Nova Scotia
gecting the --

MR . BERTRAND: Corract.,
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PROFESSOR CRAWFORD: That has nothing to do with --

MR. BERTRAND: With mootness. You're right -- I stand
corrected. Actually, the text read "Maybe moot, 1f
Newfoundland has its way."

Mr. Chairman, with yvour indulgence, we would ask for
two minutes, just so that we can load the presentation on
the computer. Thank you.

(Brief recess)

PROFESSCOR SAUNDERS: Mr. Chairman, we seem to be technically
prepared.

MR. DRYMER: Or challenged.

PROFESSOR SAUNDERS: Or challenged. Mr. Chailrman, members
of the Tribunal, let me begin.

What Mr. Bertrand has been covering, conduct, is
something that we have submitted as strongly as we can, is
very directly connected to the facts of this case and to
keep the overall picture directly connected to the basis
of title and entitlement in this case what's been called
the primordial consideration maritime boundary law.

For my sins, I get to deal with one of the others,
which I prefer to think of as the primordial coze of
maritime boundary law, which is the consideration of
coastal geography, which has caused real problems in some
of the cases and real difficulties, but which is emerging

with some degree of precision over the vears,
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For Newfoundland, of course, geography is the only
relevant circumstance of any 1mportance. Now
consideration of the geographic circumstances comes up at
a number of points in the Nova Scotia submissions, but for
the purposes of this presentation, I want to focus on the
fellowing matters.

First, a few words about the general geographic
configuration of the region, including scme areas of
agreement and disagreement, and second, more important, I
think, for the case and the outcome of the -- of both
delimitations as the parties have presented them, the
definition of the relevant maritime areas and the relevant
coasts, and the conflicting approaches of the parties.

The general geographic configuration, 1f I can begin,
here we have Newfoundiand's most recent presentation of
the geographic configuration -- the first slide from
Professor McRae's presentation on Friday. Perhaps it was
a slip; perhaps not, but both the map and the title are
revealing, in our view.

Newrfoundland's response to the Tribunal's guestions

about the o he Coast at Cansc" -- no problem, this map
takes care of that. It moves it furcher ro the east and
gets rid of Canso, as well. Problems with the outer

limic? This one does not evern make it to Sable or to the

200-mile limit. Bur it's the rvitle tims 218 oot striking.
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This is the geographical setting of the scuth coast of
Newfoundland, with an unidentified small island off to the
west .

And ultimately, as I will show, this is really the
geographic context of this delimitation, as far as
Newfoundland is concerned. It is defined a priocri that
the south coast of Newfoundland, sometimes a single coast,

sometimes one with marked changes in direction reguiring

new coastal fronts and bisectors -- is the dominant coast
in this case, and this is nothing more -- I'll return to
this later -- than the old and long discarded theory of

primary and secondary coasts, and as I say, I'l1l return to
that later on.

Now there are, fortunately, some areas of at least
partial agreement on the geography of the region as it
relates to the delimitation. We agree that there are
three general sectors -- the Gulf, an inner area, and an
outer area -- although we disagree on the precise location
and on Jjust what kind of concavity the inner area might
be.

We are agreed that the Gulf is of no real significance
to the delimitation, although it has to be delimited,
given that the area involved is fairly small. From our
point of view, we note that Nova Scotia's delimitation

soclveg one very furdamental problem. It accords with the
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practice of third party interest in the area.

and we are agreed that the inner -- we were agreed, I
should say, before the oral hearings that the inner coasts
are mainly opposite and the outer coasts of the provinces
are mainly adjacent, although Nova Scotia would argue
there's a partial opposition in the cuter area because of
Sable.

There 1s even, surprisingly, general agreement on the
actual coastal length of Newfoundland from Cape Race to
Cape Ray, although we defined them in this way for
different reascons. And there is agreement on the length,
roughly, of the Nova Scotia cecast from Money Point to
Scatarie and on to Canso.

Newfoundland deoes complain about how we defined their
coast, despite the fact that we gave them a slightly
longer cone that they asked for themselves, and Nova
Scotia, of course, disagrees with stopping at Canso.

Now if I can turn to the Newfoundland complaints for a

moment . Newioundland does raise some i1ssues with our use
of geography. For example, 1n the coastal definitions
thar I just montiocned, Yewlouordland is upset that we used
different points -- in some cases, wmy goocdness, we used

more points than the St. Pierve case. What they don't
show 1s that it makes the slightest difference to

anything, esgpecilally as we are nob using a frontal
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projection approach to define the zone; we use the actual
coastlines. The general feeling, I guess, 1s that even if
we give them their full coastal length and more, on
principle, we must be up to something.

More gpecifically, Newfoundland complains that we use
different coastlines and different points in different
figures. Well, ves, we do, and we fully explained in the
Memorial that one of these figures is to introduce the
geography of the area and nothing more, and the other is
to assign coastal lengths, which is to the benefit of
Newfoundland because we used the indentations.

Now on this, Newfoundland mocks the Nova Scotia
Memorial, asserting that the drafters of one part did not
talk to the drafters of the other, and it may be true.

But the same gremlin seems to have made it into the
Newfoundland Memorial, for we can see, as here, that
Newfoundland takes rather different coasts when it wants a
coastal length and when it wants a coastal front. And,
indeed, they get it backwards on their own method because
the coastal front, as across Placentia Bay in this
diagram, could, on the approach of the North Seas, which
is what they purport to be operating on, be used for the
measurement of the coast, which is the way it was used in

that case. 1Instead, they go into the indentation, as we

do .
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But then Newfoundland even manages to complain about
Nova Scotia taking what they call a "leap" across the
geography of Placentia Bay, but that is exactly how they
define their coastal direction on their coastal front,
which is at the heart of their argument.

But then, what else? They don't like us going down

to 46 degrees north for an area of opposition based on the

last inner equidistant points because they say 1t can go
on forever, except, of course, that in this case 46
degrees north is what we identified as a point of
transition between the inner and outexr sectors -- this 1is
in our Memorial -- where there are outer controlling
points that begin to influence the line. That was the
reason for choosing 46 degrees north. If therxe were no
cuter points, then ves, Newfoundland's criticism could
apply. And, in any event, it's about 23 nautical miles
south of the Scatarie Lamaline closing line that
Newfoundland uses. Not a significant problem.

In the end, that defines much of Newfoundland's

complalints over gecgraphy. It does not amount to much.

The re

jsu

son, simply put, is that we did not use their
method for dealing with coastal geography. We used,
wherever possible, because it's consistent with the zone
we are delimiting, the actual coasts, measurements and

projections from them. Not moveazble frontg, not new
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coasts across Cabot Strait, but the actual coastal
geography. And where this coastal geography gets used by
Newfoundland and by Nova Scotia, where it matters, isg in
the definition of "relevant coasts" and "relevant areas",
to which I will now turn.

The relevant maritime areas and maritime coasts have
been subject to compering definiticns offered by the
parties as to which are relevant to thisgs delimitation, and
they are absclutely essential te this delimitation. For
Newfoundland, the relevant coasts, as they see them, are
alleged to be the basis of their delimitation methods.
aAnd for both parties, the definition of the relevant
coasts and the maritime areas provides the basis for
testing the proporticnality of the result. And
proportionality ig essential to the parties' consideration
of the eguitableness of the proposed lines, the final,
fundamental step in the delimitation.

Indeed, for Newfoundland, proportionality is really
the only basis on which it is prepared to test its line.
Thus, we can say that Newfoundland's entire argument on
the equity of the result, which it agrees must be the
dominant concern, ultimately rests on its depiction of the
relevant coasts and the relevant maritime areas. IFf that
falls, so does everything elge.

Now before congidering the conflicting approaches of
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F

Newfoundland and Nova Scotia tec thig issue, it's useful to
note a few preliminary points. First, the parties begin
their discussions of relevant coasts and relevant areas
with at least partial agreement on one point.

Nova Scotia defines the relevant maritime area as the
area of overlapping entitlements, consistent with the
approach set out by the International Court of Justice 1in
Denmark-Norway or Jan-Mayven. And Newfcundland, at one
polint in its Memorial, refers to what it terms “the
delimitation area" as encompassing, and I quote, "a
potential overlap and convergence of maritime
entitlements", although this terminology no longer appears
in its Counter-Memorial. Where Newfoundland and Nova
Scotia disagree with respect -- is with respect to how the
entitlements, the potential areas of overlap, are to be
defined.

In brief, just to summarize what is coming, for Nova

Scotia, the potential areas of -- areas of potential
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and thus, of overlap, must be defined with

I this :2, the offzhore areas And irn pazrricular the
definition of thelr seaward extent. The relevant coasts
are those that generate the areas of overlanping
sntitlement . Again, by reference to the leocal definition

T1Cn Ccoasts generate which maritime areas .
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For Newfoundland the relevant coasts must be
determined first and are defined as those that face toward
the delimitation area in a frontal projection. All other
coasts, or at leazst all other Nova Scotian coasts, are Lo
be excluded from consideration.

The maritime areag are then established by what
Newfoundland calls the frontal projection of the already
determined relevant ceoasts. This projection being defined
by perpendiculars to the general coastal direction.

aAnd the overlap and convergence of these projecrions
delivers the relevant waritime areas. Those are the two
apprecaches.

Let me begin with the legal and factual basis for
Newfoundland's apprcach to the definition of relevant
coasts and relevant areas, and then turn to what T would
submit is the correct method for this case, that presented
by Nova Scotia.

For Newfoundland, everything begins witn the

definition of the relevant coasts. The anoilnting of coast

1—

b

nes as relevant or irrelevant predetermines tne relevant

e

cime

fu
1

eas, as 1 will show in a moment. And varn, as
became increasingly apparent in the course of oral
argument, Newfoundland offers no sustainaple justiflcation
for its decision to exclude major parts of the coast of

claon

€0

Nova Scotia ag ilrrelevant, or at least no Juscific
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that relates to the law or the geographic facts.

Newfoundland argues essentially that the relevant
coasts of Nova Scotia is regtricted to those portions
running from Money Point to Scatarie Island and onto Cape
Cango, as shown here.

Newfoundland's description of these coasts and the
relationship to the maritime area, has an error of
inevictability about iv. Newfoundland says the south coast
cf Newfoundland remains a constant presence as Lhe eye
moves seaward and the coast of Novas Scotia recedes into
the background. I don't know if this is cartography or a
travel log but it is not really geography, because of
course in this critical feature setting out the relevant
coasts, Newfoundland has simply removed the rest of Nova
Scotia from the map, making it impossible for the eye to
discern any presence other than that of Newfoundland's
south coast, as has already been noted by the Tribunal.

hermore, the relevant maritime area towards which

Fry
i
=
I

~hese ccasts supposedly face is arbitrarily stopped not
zr rrom <44 degrees north or thereabouts, despite rne I[act

& =zctual maritime areas in guesticn sxtend

G« are we to judge by eye whether a coast face a
maritime area when neither the potential -- 211 of rhe

potertial comsts nor all of the potencial maritime aveas
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are even on the map?

Now in this figure on the other hand, as the eye moveg
seaward, the coast of Nova Scotia remains a constant
presence, while that of Newfoundland recedes into the
background. It is of course absurd, but no more sc than
what Newfoundland has presented as the basis of its
definition of relevant coasts.

PROFESSOR CRAWFORD: It makes Sable island very central.

PROFESSOR SAUNDERS: Well, ves, it does actually, doesn’t
1t? But I have a feeling France will be after us again.

PROFESSOR CRAWFORD: We should delimit around Sable Island
and give half effect to Nova Scotia.

PROFESS0R SAUNDERS: I believe that was one of the French
arguments in St. Pierre actually.

If we could leave aside Newfoundland's definition of
relevant coasts by the simple expedient of coastal
amputation, what is left by way of actual argument?
Newfoundland offers two justifications for its depiction
of the relevant coasts. First, as we have heard before,
Newfoundland argues these coastlines were selected as
relevant in Canada-France. And in Newfoundland's view the
delimitation area in the present case is, as they say,
essentially the same as in that arbitration.

And second, in Newfoundland's conception, the mainland

coasts of Nova $cotia face away from the delimitation area
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and not towards Newfoundland. And that provides
sufficient grounds for excluding them in their entirety.

Take each of these In turn. With respect to the
simple adoption of findings from the St. Pierre case,
Professor Russell has already addressed the general
difficulties. And we can even leave aside for the moment,
the fact that the coastlines adepted here by Newfoundland
include segments all in Newfoundland that were excluded
from consideration in Canada-France. Part of what Mr.
Willis identified as Newfoundland's willingness to depart
from that case where necessary.

But Newfoundland'’s coasts aren't really the issue
here, because Nova Scotia is on this point generally
consistent with Canada-France. We have given full credit
to the Newfoundland coasts.

But with respect to Nova Scotia's coast, I would
simply relterate the Court of Arbitration was never asked
tc consicder the relaticnship between the coasts of
Newicuncland and Nova Scotia. And contrary tO wnat Mr.
Willis nas said, the Court never -- and I guote from his

2zl Trzcentation -- "decided there was no nrovection from

Professor Russell has addressed the fazct £hat the St.
case, Ltor whatever odd reasons, scoopsed at 200

nautacal miles. SO the maritime ares in guesLicn Canaoc
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necessarily be the same because this delimitation involves
a zone with a different seaward extent.

PROFESSOR CRAWFORD: Does that mean that you accept the --
well speculation is too low a phrase -- but the
propesition from St. Plerre Miguelon that there would be
no -- just applying purely geographical considerations,
there would be no projection within 200 miles?

PROFESSOR SAUNDERS: I believe what they said -- and it 1is
actually critical to the way we take this -- is that they
hypothesize two independent states --

PROFESSOR CRAWFORD: Yes.

PROFESSOR SAUNDERS: -- previsgioning this arbitration
perhaps. But what they said was that in that case those
two states would be copposgite in their relationship and
that therefore, equidistance would apply. And in a
situation of eguidistance, they did not anticipate that
there would be some projection there. But that in itself
in a way denies the frontal projection theory and denies
the notion that the coastal relationships in this area are
the same, because in fact they found that the relationship
of St. Pierre was opposite to Nova Scotia, not adjacent.

And actually that brings up a way that Newfoundland
has justified this and I think it illustrates the logic of
the argument. And I quote from paragraph 211 of their

counter-Memorial .
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CHAIRMAN: May I interrupt you for a moment?

PROFESSOR SAUNDERS: Yes, certainly.

CHAIRMAN: We are getting about five minutes from 12:30. I
wonder if you can find --

PROFESSOR SAUNDERS: I can find & point within five minutes
or so, vyes. Thank vyou, Mr. Chairman. One way or the
other. T will just cut it off arbltrarily.

Nova Scotia utterly ilgnores the relevant coasts
identified in Canada-France. Not withstanding the fact
that -- and I quote -- "Because the French islands are
laterally aligned feature of the south coast of
Newfoundland situated mid-way along that coast, the area
concerned is substantially the same because" -- because
the French Islands are a laterally aligned feature wmid-way
along the coast? Well I stand to be corrected, and
anything is possible in the geography that we have seen

this week, but Nova Scotia is not a laterally aligned

Teature mid-way along the coast of Newfoundland. That
cannot pe 2 justification for saying that the two are
essencizalliv the same.

What It zavs is that the two are Ziffsrent. So

1it

N

n

Wwioundland's logic 1s that because the two coastal

-~

It

o)

latlonshzps are entirely different the maritime areas
involved must be entirely the same. ¥ow this 1s counter,

we would Zuggest, Lo Common sense .
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The last point which I will address briefly before we
break, if it is acceptable, 1s the gquestion of where
coasts face. If we can dispense with Canada-France for
the moment, the remainder of Newfoundland's argument on
the relevant ceoasts 1s based on the notion that coasts
face in one direction and one direction only. And that
that is shown by the perpendicular to the general
direction of the coastline. What Newfoundland calls
frontal projection.

Once it has been determined that a cocast faces in some
direction it cannot be relevant outside that area in
Newfoundland®s view. Thus, in this figure from the
Newfoundland Counter-Memorial, the coast of Nova Scotia,
the wmainland coast, projects in only one direction. A
piece of coast one Kilometre past the cut off at Canso

cannot be counted as relevant to any area east of the

cerpendicular. It just obviously faces in the wrong
directian.

However, i1f we conslder Newicundlana's own theory of
trontal projecrion, there seems Lo be at 12z2ST Soms
overlap, zg the Tribunal pointed our, hetwesen Newfcundizand
and the coast well along the Nova Scotia side Zuz then
we hear from Mr. Willis and Mr. McRas the firsc cime thar
this is not absclute. There can be some rzdia:

crotectlen, just not for Nova Scofla.  And it fg not four
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overlap, that's not enough, it has to be a significant
overlap but an undefined amount, which i1is a judgment call.

Pardon ocur confusgion, but it seemed Lo us that the
exclusion of the entire ccast from Canso on with massive
effects for this delimitation was absolute.

And if that is a convenient point, Mr. Chalrman, I
could stop there and kbegin again at 1:307

CHATRMAN 1:30.

(Recess - 12:30 p.m. - 1:20 p.m)

CHAIRMAN: Yes, Professor Saunders?

PROFESSOR SAUNDERS: Thank you, Mr. Chairman, members of the
Tribunal. Before the break we were discussing the
question of frontally projecting coasts, and the
difficulty and subjectivity, in a sense, of determining
the overlaps of this type of projection.

But let's accept for the moment, and this is obviously

for the sake of argument only, that coasts project in this

restricced way and not radially. ‘The factuel difficulcy
here as well 13 straightforward and is demonstratea in
this next Zicure

Even zilcwing, as in this figure, for the maximum

interpretaricon of the supposed change 1n coastal direccion
at Canso, tnere does not seem to be a significant

alteravicon, cerrainly nothing to just:fy the drascic

consequences oroposed by Newloundland.
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and nothing to match the change, for example, on the
east side of the Burin Peninsula, in this area, which is
also a change in the coastal direction that Newfoundland
is using, although we may accept the fronts.

Now in the Canada-France decision on which
Newfoundland places so much reliance regarding all matters
coastal, the coastal direction at Canso was c¢onsidered.
Angd what the Court sald was the following: *The east
coast of mainland Nova Scotia continues in the same
direction"

We are not suggesting that this Tribunal is bound by
this conclusion, but we submit independently that there is
nc change 1in cecastal direction of any significance at
Canso, a point not apparent in Newfoundland's depiction of
the relevant ccasts which of course steops at Canso.

Now the relationship between the coasts of the
parties, wnich 1s the important consideration, i1s the same

afrer Canso &s before. There is nc changs, no need to

[P

dismiss the remaining coasts as relevant.

-

But what of the law? Newfcounc.and clarms at paragrach

39 0f ite Mgmor:

T

_ zal, that examples of this ceneral avonyosch
abound in the leading cases. But where? Newfouncland
refers to the Gulf of Maine and indesed the Chamber did

decline to use the outer coasts of Nova Scot:a and

Massachussetts, as shown here. Bu:t avart from the

1y
)
)
Il
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that it was a far more significant change in directicon in
both instances in this case, the Chamber never actually
addressed the issue of where coasts face, nor did it
dismiss these coasts for the reasons suggested by
Newfoundland.

Rather they were simply excluded as not pbeing part of
the delimitation area of the Gulf of Maine with no
reference to excluding those that face away from the

delimitation area.

PROFESSOR CRAWFORD: And of course the Chamber did that in

the prior context of saying that the Gulf of Maine was

an essgentially rectangular --

PROFESSOR SAUNDERS: Exactly.

PROFESSOR CRAWFCRD: -- insertion intoc a rather straight

coastline.

PROFESSOR SAUNDERS: And which was critical to the use of

the perpendicular, as well. And as a further factor as
well, 1n that if they had wanted to, it would be very
difficult, because these gray lines, which we have added,
do not represent part of the judgment, represent the
practical limits of any decision that the Court -- the
Chamber could have for a line coming out of the Gulf.

I mean the Americans came close with their claim

towards Canada, but effectively anything coming cut of the

Gulf that was going to end up in this triangle which the
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parties had determined would ke the terminal area of the
boundary, had to come through that area. Which meant cthat
neither of these coasts even abutted on maritime areas
that were actually going to be part of the delimitation by
what the parties had agreed. At the very least it oftfers
no definite indication that this is an approved apprcach.

Further, we have Tunisia-Libya. In Tunisia-Libya, the

(]

exclusion of rhe coast beyond Ras Tajoura -- if I could
have the next slide, please? Thanks. And Ras Kaboudin in
Tunistia, it was very important to Newfoundland. And I
think it's important particularly to Newfcundland, because
this is one case in which for one of the coasts at least,
Libya, the change in directicon was, though significant,
not as dramatic. It is more of a particular -- closer to
the Canso situation, although it's still more of a change
in direction.

But in the words of the decision, it was the
relationship ©f the coasts to sach othsr, not just to an
undefined maricime area, as Newfounaland has it, thact
mattered. The Court sald it was clesr thelr came & point
where the cozstz did not have & relz--onzhan wich
other that was relevant for delinitacion. No mention of
facing coasts or perpendicular project:cns. Just a crnange
in coastal relationship. &And as demonstrated a momert

ago, there 1s no guch change in the coastal relavionsihio
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at Canso that would justify this arbitrary cutting off of
the coastline.

Now the Court had a further issue in mind, and this
was raised in a questicon by Professor Crawford on Monday,
respecting the vossible impact of the presence of Italy
and Malta in constraining the relevant area and affecting
the points that were chosen on the coast.

This was a guestion that Mr. Willis did not really

answer. He referred to the area in the east as perhaps

being less constrained. Now this figure shows the area in

question as depicted by Newfoundland, including Italy and
Malta. And here we have the first map in the decision

showing not only Italy, but the maritime boundary between

Lhem with Tunisia, clearly blocking any possible relevance

after Ras Kaboudin.
And at paragraph 20, where the Court first considers
the relevant area, there 1s specific mention of the

presence of Malte in the east, which is no real surprise,

given that Liova znd Mazlta had in 1976 siconed a specizl
egreement Lo Tzaxe thelr maritime boundary To court. But
as if that were not enough fo get the Courc's attention,

we had the further fact that the Court had in 1981 ruled
on Malta's application to intervene in the Tunisia-Libya
case. 5o I tnink we can safely assume that they nad this

in mind.  Ard the Court's selectlon of Rac Tajoura tuims




out to be almosgt prescient.

s we see here in a figure drawn from the Libya-Malta
case in 1985, the relationship between Ras Tajoura on the
coast and the actual boundary that was drawn with Malta,
is fairly direct.

In sum then, Newfoundland's truncated definition of
Nova Scotia's relevant ccast has no apparent basis in facc
or in law. It's nothing more than an arbitrary selective
judgment rooted in the need to minimize Nova Scotia‘s
coast. And yvet this definition is absolutely essential to
everything Newfoundland has to say about the equity of
this case.

Furthermore, we have the interesting theory advanced
by Professor McRae on Tuesday, as to why Newfoundland can
project from east to west past St. Plerre, while Nova
Scotia cannot come 1n the othexr direction. I can only

think of this as the toe-hold theory.

—
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any part of this

south coast or Newfoundland can project anywhere, the
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of the coast comes with it. Tt's a unit.

Of course, this theory, too, works only one way. 2As
can be s==n in This diagram, aft l==z=
coast of Nova Scotia, even the part that is accorded,

projects into the area below. Givern tha:t there is no

I
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change after Canso, certainly not 2s much &5 at Burin, Ifor

example, why does not the Nova Scocia —omsi get dracgoged in
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too? No answey. Apparently, another judgment call.

That, I would suggest, deals with Newfoundland's
treatment of the relevant coasts or the critical parts of
them. Do they fare any better on the maritime area, the
companion piece?

Newfoundland's definition of the relevant maritime
area, as shown here, has two parts, a seaward outer limait
and lateral limits east and west. Deal first with the
outer limit.

For the outer limit, Newfoundland stops at 200
nautical miles, as we have heard. As has already been
addressed by my colleagues, this is not sustainable. The
Tribunal's mandate is to delimit the cffshore areas and
that can conly be done by a line running to the outer edge
of the continental margin. aAnd Newfoundland has asked for
such a line as well.

But 1t also asks the Tribunal, apparently, not to look
at the impact of the line that it must draw. A&nd none of

Newioundlana's just:fications hold warer.

There iz no diffaiculty in the incernational
delimivszicn Zesues that Newfoundland vefers ro in i-e
Memorial. Thnis Tribunal is not asked ro determine tne
limits. Just consider where they might be.

Newfourdland refers again to Canada-France. Buc onac

case uved the 200 mile limitc, because the Court was
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delimiting a 200 mile zone. The seawaxd extent of the
relevant area matched the seaward extent of the juridical
zone in issue. Exactly what needs to be done here, which
means going to the outer edge of the margin. And as you
see here, the Newfoundland line goes well beyond any

possible conception of the 200 mile zcone.

PROFESSOR CRAWFORD: It's 2£ill the case, Mr. Saunders,

isn‘t it, that the relevant area for the purpose of
delimitation has to be those coasts which are capable ot
having an effect. 1 mean accepting what you say about the
outer edge of the continental margin for the moment, the
relevant coasts still have to have an effect on the
delimitation of that 1line in any -- on any reasonable
hypothesis. 5And what I don't understand is how -- how
some of vyour coasts have that.

Certainly, for example, the southeast ~-- the

scuthwest coastc of Nova Scotia --

PROFESSOR SAUNDERS: Yes,

sROFESS50R CRREWZORD:  -- beyond Halifex, it is not at =11
clear what eifect that could possibly have on the lccation
of the line. Sz why is that a rel=wvznt coact?

PROFESSOR SAUNDTRS: Well if I can come ©o the actual

detalls of those particular coasts zs they cenerate --

SFROFESSOR CREWITIT:  Okay. Fine.

=
[

—-

we

90
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come back to this later, is that our view of the relevant
area is that it should be based on the overlapping
potential entitlements. That the delimitation is a
separate exercise from the relevant area and not a pre-
determination of the delimitation. But if I may return to
that with the slides in the proper order.

What else does Newfoundlanda have on the 2007 It
asserts, without procf, that the extension to the ocuter
limits changes nothing. There 1s no reason to believe
they say there would be any significant effect. No reason
except the facts, because this is a fairly straight
forward claim easily tested.

This figure shows the impact of extending
Newfoundland's suggested relevant area using its lateral
limies to the cuter edge of the margin, as we have
estimated it. And, of course, this gives Newfoundland the
benefit of those lateral limits. The effect further east
iz even more pronounced.

The figure z2lso, and I will just in passing say,
demonstrates the inappropriateness of using coastal
perpendiculzre Zovr long maritime zwens, because of Lhe
narrowing efiscr, which discorts how 1t really reflects
what's going on further out the further seaward you go.

It becomes 2 bit of a cone really.

But the result, the practical recult, ig this. OFf ~ne
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area beyond the artificial 200 mile limit, Newfoundland
gets within this area 54,000 square kilometres or so.

99.8 percent of what is contained wichin its own limits,
lateral limits beyond 200. Nova Scotia, on the other
hand, gets 130. ©Not 130,000, but 130 square kilometres or
.2 percent.

The area Newfoundland obtalns just within this
restricted outer area is 70 percent of the total
allocation to Nova Scotia within wnat Newfoundland views
as the relevant area.

So in Newfoundland's view, the equitable result for
Nova Scotia is an allocation so small that 70 percent of
1t has no significant impact on the delimitation.

Finally, we would note that this figure also shows the
line proposed by Newfoundland crossing out of the relevant
area 1nto what would presumably be an area 211 Nova
Scotia's to the west immediately bevond 200.

In the end, there 15 no basis 1in law for the use of

this limic. 2nd the claim of suppossed factual
insignitlcance cannot bes sustalned.
Yeg, Mr, Tzgzolo?
MR . LEGAULT: Mr. Szaundersg, your last commenc, I wonder if I
could just ¢get vou to repear it. You said that we say
that the Newfoundland line --

FPROFPESSOR SAUNDZRE: Yes.
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MR. LEGAULT: -- once you get into the outer area, gives --
crosses into areas that would be -- and perhaps even
before it gets into the outer area -- crosses into areas

that would be Nova Scotia's alone?

PROFESSOR SAUNDERS: I shouldn't put it in terms of the
determined -- the areas that are outside what 1t defines
as the relevant area.

MR. LEGAULT: Yes .,

PROFESSOR SAUNDERS: That's a better way to put 1t. You are
guite right. So the boundary comes down here, crosses
over the lateral limits of the relevant area, and off into
an area that Newfoundland decides is not relevant to the
delimitation. Is that clearex?

MR. LEGAULT: Yes.

PROFESSOE SAUNDERS: Thank vou.

MR. LEGAULT: Thanks.

PROFESSOR CRAWFORD: Before you scrap that diagram, which I
understand you may be about to do, could you show us which

coasts on Nove Scotia would be relevaznt in terms of ©h

1k

bottom part of the Newfoundland claim line?

CROFESSOR SAUNTERC. Relevant here?

PROFESSOR CREWFORD: Yes. Which coasts?

PROFESSOR SAUNDERS: On an Article 76 definition in terms of
being able to project within those limits --

PROFESSOR CRAWFORD: Yecg.
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PROFESSOR SAUNDERS: -~ it would be, I think, wvirtually this
entire area could reach thewm from there, but I have to
define the relevant coast in connection to the entire
area. That is, we don't tie it, one piece of coast to one
piece of area, is the problem.

PROFESSOR CRAWFORD: No, but there would be -- there are
coasts which would be incapable in the context of
generating the area in black?

PROFESSOR SAUNDERS: Yes. That would be this.

PROFESSOR CRAWFORD: Well, vyes.

PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: aAnd further -- and further southwest.

PROFESSCOR SAUNDERS: ©On an Article 76 definition, not
necessarily, because the 350 --

PROFESSOR CRAWFORD: Is the relevant area a matter of
entitlement or is it a matter of potential overlap under
any realistic scenario, having regard to the overall
context.

PROFESSOR SAUNDERS: I would argue when vou have precise
cdefinitions compared to the former fairly loose
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an overlapping arez
of entitlement, as= it is in Jan Mayen.
MR. LEGAULT: Professor Saunders --

PROFESSOR CRAWFOER

(w

Yesg, bubt in Jan Maven, oI course, the

areas were constrained by other facteors. So the Court
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really wasn't confronted with a claim that things which
are not in dispute, and which are way off to one side, as
it were, are nonetheless relevant for the purpcses of
proportionality.

PROFESSOR SAUNDERS: Although, as I will show a little
later, most relevant areas, as shown in the cases, include
areas that are not seriously in dispute.

MR. LEGAULT: They are not areas 1in dispute?

PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: Well it would obwvicusly include areas
that are not in dispute. I mean I think any calculation
of any form of relevant area -- there are whole areas
there that are not claimed by you?

PROFESSOR SAUNDERS: That's right.

PROFESSOR CRAWFORD: And clearly whole areas not claimed by
them. That's not the point. The guestion is whether a
particular area of coast could conceivably be regarded as
generating an area which the Tribunal might award to one
or other parcy?

FROFESESOR SAUNDERS: That's right. And the reason -- and we

will be cominc bzck to this on the Nova Scotia side

8]

opposed to the Newfoundland, is that we use the definition
that we do, is that the overlapping enfitlements are

capable of definition and they don't constitute the Xind

of pre-definition that has gone intoc some ©f the cases
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wherein -- and some jurists have complained of this -~ the
delimitation is effectively over the point you define as
the relevant area, particularly the relevant coasts. And
certainly that's the case with Newfoundland's definition.

Now finally, Newfoundland seems to feel that this is
an area that raises doubt, it's a difficult thing, or it
could raise distortion, leading to unjustified definitions
in the outer margin. They can only note that in 1877 in
its regulations, Newfoundland had no concerns about
setting its outer limits with the data they had at the
time. 1In fact, shown in compariscn with the line we have
here, very similar in some areas; beyond it in others.

And in the White Paper that accompanied the introduction
to the regulations, the government specifically referred
tc the ongoing negotiations, the Law of the Sea Convention
-- Conference as the basis for entitlement.

PROFESSOR CRAWFORD: Sorry. The red line there is --

PROFESSOR SAUNDERS: Transferred from the other diagram.

PROFESSOR CRAWFORD: This is the Newfoundland view of the
outer edge of the continental margin?

FPROFESSOR SAUNDERS: No. Sorry. The red line is our view
of the ocuter edge on today's date. The black line, the
shaded area, is Newfoundland's view.

Now the second element -- put aside the cuter limit --

the second element in Newfoundland's creation of a
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relevant area is egually divorced frxom the legal
definiftion of the offshore areas, and from the cases that
Newfoundland offers in support.

Newfoundland defines the breadth of the relevant area
by perpendiculars to what it identifies as the general
directions of the ccoast, and this is simply the
operational expression of thelr concept of frontal
projection. And, of course, Newfoundland uses as the
starting points for these perpendiculars the points at
Race in the east and Canso in the west, that it had
already defined as the limits of the relevant coasts.

Now that 1s a simple method, as Newfoundland suggests,
but simplicity alone is not enough. Newfoundland does
claim that a similar method was adopted in Canada-France,
but in fact that case did not use perpendiculars at either
end, as can be seen here in the comparisocon of
Newfoundland's methods with the Court of Arbitration.

In the east, i1t comes cloge. It was a line due south,
although it would be the darker shaded area, but in the
west 1t didn't even attempt a perpendicular. It joined
Canso with a point at sea where the 200-mile arcs

intersected, based on the limits of the zones.

PROFESSOR CRAWFORD: Sorry. What was the point -- could we

come back to that diagram?

PROFESSOR SAUNDERS: Yes. Could I have that back, please?
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The point was that in the -- in this area here, for
certain, what they had done by their definition, was, in
fact, go to the legal limits -- the intersecticon of the
200-mile arcs from Cape Breton and St. Pierre, which is
not based on a perpendicular or frontal projection. And,
of course, Newfoundland's definition of the frontal
projection of Canso adds quite a bit more maritime area to
Nova Scotia's area.

Now 1t was done, this method, in Eritrea and Yemen,
but with very enclosed areas, as the situation of
opposition where the choice really wasn't significant.
All of this is addressed in detail in our Counter-
Memorial, and I don't think we need to linger on it here
because the more fundamental problem is that there is no
authority offered for using the notion of unidirectional
frontal projection as the basis for determining relevant
areas.

And, of course, there could be no authority of
relevance to an Article 76 determination as there has not
yet been a determination or delimitation involving an
Article 76 claim. 3ut even if we loock art the shelf and
water column cases, there's no help. To the limited
extent that the concept has been used at all, asz in St.
Pierre, for example, it has been at the stage of

delimitation, not in determining the relevant area. AZ O
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its use in the definition of relevant areas in the
situation of seaward adjacency, really nothing.

St. Pierre, we've already addressed. The relevant
area could not have been based on seaward projection of a
perpendicular. St. Pierre would only have had a very
small relevant area if that were the case. And the Gulf
of Maine, no, the area was effectively defined by the
establishment cof the triangle. And in any event, the
decision itself was contrary to the idea of unidirectional
frontal projection.

As is shown here, the Nova Scotia coast from Whipple
Point to Cape Sable -- the last part of the relevant
coasts could not, in Newfoundland's version, project into
the areas that the Chamber deemed relevant. The United

States, of course, could, and this was the point the

United States made, but this theory -- the primary coast
theory -- was advanced by the US and rejected by the
Chamber.

Tunisia-Libya, the Court does not apply a
perpendicular coastal projection. Newfoundland infers it
from nothing more than the choice of coast points made by
the Court.

Denmark-Norway, a more recent application of the law,
no, the Court in that case explicitly used the legal

definition of the parties' potential entitlements as the
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basis for the relevant area, and based it on a radial
projection.

So where zones are based on radial projection from
coast seaward, the frontal projection theory cannot define
the relevant area, and the basic problem was noted in a
different context by Professor Weil in his dissent on St.
Pierre, and he was talking about delimitation at this
point.

So shown in this example, and as was pocinted out by
Professor Weil, the coasts of Newfoundland here and here
taken on this -- oh, sorry, I should do it this side first
-- here and here on this strict unidirectional projection,
cannot project into that area. There's a gap, an
unclaimed area, 1in theory. In those areas here, they only
project in radially, or at an angle, the same as this
coast dees. HNelther coast has priority unless one is
assuming proximity, and adjacency has even disappeared
from the Article 76 definition of the shelf, if it was
ever dominant, and Newfoundland rejects 1t, in any event,
with itvs line. But Newfoundland is really asserting that
one coast 1s simply defined as dominant, a term used
repeatedly by Newfoundland.

But, of course, Canada projects its zones by arcs,
which can only imply radial projection, and as is also

reguired by the distance cyiteria in Article 7¢. But in




any event, Newfoundland now concedes that there can be
radial, or, indeed, even over land projection. It is all,
apparently, as they call 1it, judgment.

Now Mr. Colson, when he mentioned the $St. Plerre case,
said that the Court found the south coast of Newfoundland
to be dominant, and, of course, 1t is exactly that
approach that Newfoundland wants adepted here. He then
guickly went on te say, and I quote, "And I don't want to
get into a primary/secondary coast discussion", and I'm
sure he does not, for gocod reason. For it is only by
reference to notions of primary coasts which are, by
definiticn, dominant over any other coasts in the area,

that any of Newfoundland's contenticns can be sustained.

PROFESSOR CRAWFORD: But it is a reasonable reading of St.

Pierre Miquelcon that the Court treated St. Pilerre as, in

effect, part of the Newfoundland --

PROFESSCR SAUNDERS: Yes.
PROFESSOR CRAWFORD: -- set up, 1if I can use --
PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: -- a deliberately vague word, and

basically rejected the relevance to any significant degree

of any part of the Nova Scotia coast.

PROFESS0OR SAUNDERS: Yes.
PROFESSOR CRAWFORD: Is that a fair reading of --

PROFESSOR SAUNDERS: I think that's a fair reading, although
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I think we have to read St. Pierre carefully in that
respect. I mean the operative paragraph -- phrase, 1if I
recall, along the lines of "This is how we solve the
problem. This is how we deal with this particular..." --
I think Professor McRae called it "peculiar facts of this
case." St. Pilerre 1s, and I take the Canadian view on
this, part of the coastal set up of Newfoundland. Nova
Scotla 1sn't. That, in a sense, 1is the end of the
compariscon, for all practical purposes. Yes, Mr. Legault?

MR. LEGAULT: Professor Saunders, could you explain to me --
I think you've done s¢ in part, but in my usual slow way,
I had to catch up with you. What is the significance of
the so-called unclaimed area?

FROFESSOR SAUNDERS: The significance --

MR. LEGAULT: 1It's very 1nteresting. There's an area that
Newfoundland doesn’'t claim, in fiction. In fact, of
course, 1t does.

PROFESSOR SAUNDERS: Yes .

MR. LECAULT:. What does that have to do with the concept
which it s=ems to wme is the real concept behind the
concept of the relevant area of the coasts that could
influence the delimitation? There's no way that I know
of, and please enlighten me if I'm wrong, that that
gastward facing coast of Newfoundland can influence this

delimitation.




- 625

PROFESSOR SAUNDERS: The eastward facing coast here is
included -- this is purely to demonstrate the problems
with radial -- or frontal prejection. This is not to
indicate that in this particular delimitation this is how
it has to be done. No, that wasn't the point. But the
point here is simply to illustrate that 1n theory, it
doesn't work as a means of determining where coasts
generate entitlement.

MR. LEGAULT: Being one of those who had something to do
with the first introduction of the concept of radial
projection, I must say this whole debate arcund frontal
projection and radial projection has at least an element
in the real world of schoolmen's debate, Duns Scotus or
Thomas Aquinas, let's say, or Talwmudic scholar's debate.
They are fascinating stuff, but I don't really see its
practical application here. What I think my colleagues
and I are looking for is what coasts affect the
delimitation; what coasts can be said to have some effect
on the delimitation?

PROFESBOR SAUNDERS: That's a very falr way of putting it.
I would answer the first part of that, 1f I can,
separately. What 1s the effect of this in this
delimitation? For Newfoundland, the use of this theory
has the effect of excluding virtually the entire coast of

Nova Scotia. That's the practical effect that we'ye
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dealing with and why we have to address this. Now, if
we're putting frontal projection aside and going to what
the practical effect is on measurement, then I think the
angswer is quite stralghtforward. You should, where
possible, measure the potential entitlements of a party
based on the legal definition of the zone that is in
question.

If T can use an example, if we had been delimiting the
first of the 200 nautical mile zones -- that may be one of
your first tasks, as well -- and the response of the
Tribunal was, well, you can't do that. This thing isn't
within 12 nautical miles. There's a disconnection between
how you're supposed to measure, not just in seaward
extent, but how you're supposed to measure the zone from
one to the other. Our point here is that the way in which
you measure the relevant area cught to be related to how
you measure the zone ltself. It can't be anything else in

the end.

ME . LEGAULT: I think we have to make -- and I don't mean to

PR

ME .

De making pronouncements from my chair -- again, Jjust
Erving to reach some understanding, because a2s you pointed
out very rightly at the beginning, this is where boundary
delimitation law enters the field of metaphysics.

Or=Z5Ss0R SAUNDERS: Absolutely.

LEGAULT: Wow the coasts that can affect the
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delimitation --

PROFESSOR SAUNDERS: Yes.

MR. LEGAULT: -- that's one thing, and that's not too hard
to understand. It's when you get into the other use --
sometimes other use of the relevant area for a test of
proportionality --

PROFESSOR SAUNDERS: Yes.

MR. LEGAULT: -- that you get into real difficulties, and if
I may say so, a lot of creativity on the part of learned
counsel in every case that has ever been decided by any
tribunal whatever. And it's the confusion, I think,
between those two uses of relevant coasts that contributes
to making this so difficult to see, so anything you can do
to help this poor soul out of that difficulty would be
immensely appreciated.

PROFESSCR CRAWFCRD: There's a prior guestion. I don't want
to -- these graphics are wonderful, but they may tie vyou
down to a particular order of presentation in such a way
that you have to postpone answering a question. Isn't
there a seriocus guestion in this case whether all this
business about relevant areas is terribly helpful? And it
creates new debates, and it may be this -- metaphysics can
be defined from a legal point of view as the creation of
still further debates, which are, essentially, even less

soluble. And I mean the Court in the last two maritime
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boundary cases, and literally not in situations guite like
this, didn't give any areal indication at all. It
obviously took into account relative lengths of coasts as
a factor, as well as some other factors, burc -- and it
referred in general terms 1n Qatar-Bahrain to the areas
allocated --

PROFESSOR SAUNDERS: Yes.

PROFESSCR CRAWFCORD: -- but it didn't actually give any
proportion at all. Mr. Fortier might 1n his closing
remark tell us from -- if he can, what the areas actually

were because the Court studiocusly --

PROFESSCR SAUNDERS: It's not entirely clear.

PROFESSOR CRAWFORD: -- has failed to do so. But are we
moving in international delimitation law away from this
idea of strict arithmetical proportion, even for the
purposes of testing? and if that's so, why does it really
matter? Mr. Legault asks, and I endorse his question very

strongly. Tell us the coasts that are capable of

(1]

!

effecting the delimitation. You'wve shown us a graphic
whicn indicates that coasts beyond Cape Canso are capable
¢t effegning the delimitation out to the ocuter edoe of the
concinental wmargin.  Show us how much further we need to
GO to cover those coasts.

PROFZSSOR BAUNDERS: Okay. This, perhsps, 1s where is, I

tnink, some of the confusion. I agree the disrinction
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between using the relevant coasts to define a metaphysical
geocgraphical structure to the delimitation 1s where the
greatest abuses take place, as it affects the
delimitation, trying to effect the delimitation by coastal
interpretation, which 1s essentially what Newfoundland's
case 1s built upon. However, for the relevant area, it is
possible to move towards a more guantitative approach of
the definition, and let me come to a moment whether that's
necessary, which 1s the part of your question. I think
I've got three questions going here at the moment.

The definition of the relevant area need not
necessarily be just those coasts that affect the
delimitation at the end of the day.

It may, for example, as an inclusion of the inner
coast of the Bay of Fundy, be an attempt to do what the --
both the Court of Arbitration of St. Pierrxe, and the Court
in Tunisia-Libya said, which was to compare like to like.
The difficulty -- and this in the proportionality phase,
which 1s the only use that we're making of proportionality
here. Newfoundland uses it both as a sword and a shield.

But if you're using preoporticnality just as a test of
the equity of the result, and no it's not mandatory, bhut
1t 1s an option which counsel felt it might be wise to
prepare for. If you are doing that, then the best

reflection of the relevant area is that which gives a fair
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comparison of how the two sets of coasts generate, and the
more micro, the more microscopic you make your selection,
the more likely it is vyou've predetermined the
delimication by the more subjective and metaphysical
exercige of choosing the relevant coasts. And that's the
essential problem.

MR. LEGAULT: Mr. Saunders, I'‘m not debating with you. In
the Gulf of Maine case, the questicn of the coast of the
Bay of Fundy arcse once. Only once. And it wasn't =0
much in termg of defining a relevant area. In fact, the
Chamber never used the term "“relevant area" according to
my recocllecticn, even once.

PROFESSOR SAUNDERS: Delimitation area.

MR, LEGAULT: It did use -- 1t did use the term "area of
delimitation".

PROFESSOR SAUNDERS: Yes.

MR. LEGAULT: And it didn't actually draw those lines down
Lo the triangle, it suggested that that was the area of
delimitacion was in that area, bhut without drawing the
lires., Now, that's a perfectly understandable thing to
dc.  2nd it doesn't raise any problems in terms of
relegvant area. It -- what the Chamber said, essentially,
was they -- you can't exclude the Bay of Fundy. Thank
hezvens the Chamber did say this. You can‘t exclude the

Bay or fundy from the Gulf of Maine.
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PROFESSOR SAUNDERS: Yes.

MR. LEGAULT: It's part of the Gulf of Maine. Ergo, you
count the coast, not only on one side of the bay, but
hallelujah, even on the coast of Nova Scotia facing New
Brunswick, that too, became a relevant coast, and evened
the odds for Canada, of course, but I don't see the
relevance of that in this context.

PROFESSOR SAUNDERS: Well I think it's relevant if you carry
it through on the point that I just made, and we might not
want to make this. Mr. Colson's not back yet, is he?

Might not be something he wants to be reminded of.

MR. LEGAULT: And I'm not going to interrupt you again.

PROFESSCOR SAUNDERS: No, no. That's -- let's take it from
that point. Why were those coasts even in issue? They
didn't affect the delimitation in that sense. What Chey
did, was they reflected a fair rational pro Canadian
approach to what the coasts were that ought to be compared
to each other. And when you compare like to like, on a
broader basis often, you get a better assessment of really
what the proportionality test, in its passive phasge, not
as an active use of choice of method, but as a test of
eguity, you get a better description the broader you go.
Not necessarily narrower, because if you do it narrower,
if you make the choices Newfoundland has suggested, to

chop the coast first, then you undoubtedly end up making
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delimitation decisions before you have considered the
delimitation. And that's the essential problem.

But what we're trying to do, and maybe I should skip
ahead to what is obviously the area that interest, if
we've agreed that Newfoundland's method makes no sense, in
rerms of frontal projection as an excuse for how to

exclude Nova Scotia's areas --

MR. LEGAULT: I salid I wasn't goling to -- I can't help
myseltf.
The Nova Scotia -- the Newfoundland thecry is one
thing. Its application is another.

PROFESS0OR SAUNDERS: Yes.

MR. LEGAULT: Thank you.

PROFESSCR SAUNDERS: And I think the answer, in a sense,
from this description is neither the theory nor the
application work well.

If I can turn to Nova Scotia's definition of the
relevant coasts scenarics. What does Nova Scotia submit

is the proper approach to the determination of the

rc.q.

t¢]

vant coasts in the maritime areas in this case, 1f we
meed to do 1t?  And 1f we don't need to do it, and there's
actually agreement on that, I would be grateful. But
there are two simple propositions at the heart of Nova
Scotla's approach. Leaving aside what it locks like,

wnlch 18 the more difficult issue.
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First, the maritime areas relevant toc a delimitation
are defined as areas in which potential legal entitlements
of the parties overlap. This reguires the determination
of the maximum potential entitlement of each party, and
the overlap between the two.

Second, the relevant coasts should be determined as
those which can be seen as genexrating the area of
entitlement.

Now, the first point is the fundamental one, because
delimitation 1s at heart the division of those areas which
may be claimed, or might fall to either party. And what
can be claimed by other party can only be understood by
the application of the legal principles that define the
zone. So, if you're defining a 12 nautical mile zone, you
have toc use 12 nautical miles as the basis of that.

To do otherwise divorces the delimitation from the

legal bkasis of entitlement, which we agree we shouldn't

do.

Now thils approach, 1in a particular context, form the
basis of the delimitation -- of the definition of the
relevant area in the Jan Maven case. Said that in

maritime boundary cases there are areas of overlapping
entitlements, in the sense of overlap between the areas
which each state would have been able to claim had it not

been for the presence of the other state. IrC was this
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area --
MR. LEGAULT: Professor Saunders --
PROFESSOR SAUNDERS: Yes, Mr. Legault.
MR. LEGAULT: -- I'm sorry. Is 1t correct that there were
three areas identified in Jan Mayen, a relevant area, an
area of potential overlapplng entitlement, and an area of

overlapping claims? Is it also correct that in the end,

the decision of the Court took the overlapping entitlement

area into account, for reascongs of perspective, only

because one party in that case had claimed the maximum
entitlement of 200 miles? That was my reading of the

j case.

PROFESSOR SAUNDERS: Well, they stated it more broadly than
that. They did say that, in fact, this concept of
overlapping entitlements was, in their words, the basis of
the principle of non-encrcachment in the North Sea
continental shelf cases, which i1s fairly broadly stated,
nct limited to those particular issues. And it was the

area of overlapping entitlement that they adopted as rhe

MR OLIZRULT: No, it was not. The relewvant arez
o the definition of the Court, was the area that had been

proposed by Denmark, in order to define the eastern and

vestern [lv:itg of the delimitacion.

PROFESSOR SAUNDERS: We will return to this, if we may .
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We'll actually get the passage, if I may go on?

MR. LEGAULT: Yes, please.

PROFESSOR SAUNDERS: According to Newfoundland, Nova Scotia

contrives an unprecedented notion of overlapping
entitlements as the basis of its relevant area.
Unprecedented, 1f you don't count the Court of Justice,
because if we can assume for the moment that we go along
with the ICJ, and not with Newfoundland, the real quesgtion
is clear. What is the area within which the legal
entitlements of these parties overlap?

And the question can only be answered by determining
the maximum areas of potential entitlement of each party.

That determination must be made by reference to the
legal definition of the zone in guestion. With some
reference to it, at least. And the offshore area is the
legal zone in question here, and in particular its seaward
limits.

Now, I don't think I'm going to have time to go
through an Article 76 definition at this point, 1f that's
acceptable. This point has already been addressed by Mr.
Fortier.

The parties are agreed that the limits of the offshore
areas are set by legislation at the outer edge of the
continental margin, and must be defined by the applicacion

of the principles and criteria in Article 76, the 1982
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Convention. And this is precisely what Nova Scotia has
done. It has applied the cbjective criteria found in
Article 76, not the purely subjective, and they are purely
subjective, notions of frontal projections, and where
coasts face to determine the potential legal entltlements
of the parties. And thus the overlap between them.

Now the application of Article 76 1s set oukt 1in
Appendix "B" of the Nova Scotia Memorial. I'm not going
to go throuch it. I would also note Newfoundland has not
challenged, or even really addressed Nova Scotia's
application of the technical criteria in the case.

The definition in Article 76, and adopted in the
Accords, 1incorporates no notions of unidirectional frontal
projection. The use of 350 nautical mile limits, 100
nautical mile lines on the 2500 meter isobath, are all
distance limits and can only be understood as projections
in all directions from the coast.

And of course, that's the approach that's being taken
by the Commission on the limits of the continental shelf.

Ard Mr. VWillis on Monday referred to the 350 nautical

N

coter JLvlt o as a maximum.  He may moT ot meant it

this way, in fact, but I want to be clear on one point,

the 350 mile limit is one of the constraints chat can be

mater isobath. Except on submarine ridges, stares can use
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either or both of these measures.

Now the results of the application of Article 76, they
said, are shown in the combined entitlements of the
parties. If I could meve ahead to slide 236? One more.

PROFESSOR CRAWFORD: Thirty-six?
PROFESSOR SAUNDERS: In our own internal figures. Sorry.

But I would note that the limits, which we're going to
come to, the limits of the potential c¢laim here, the dark
green, are those areas done on the measurements, the
precise distance and gecomorphological measurements that
are set out in the convention, and in the guidelines that
have followed, that can be projected from eithexr or both
coasts.

This area certainly locks large out here, and it
certainly reflects the large continental shelf that
Newfoundland gets. I would note that this area of
overlap, which is delimited, and I'm coming tc those
coasts in the northeast, and in the socuthwest, wasg not
done at random. But because Article 76 allows projection
only through submarine areas, not through land. And
that 's the northern limit at which any point in Nova
Scotia can project effectively on line of sight through
the land mass, or past the land mass of Newfoundland.

The same exercise was conducted for -- yes, Professor

Crawford?
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PROFESSOR CRAWFORD: So you are including Sable Island?
PROFESSOR SAUNDERS: Yes. Although if you remove Sable
Island, the projection goes from the main land, it removes
about 59,000 sqguare kilometres.
PROFESSOR CRAWFORD: Because you go from the southern --
southwest --
PROFESSOR SAUNDERS: Yes. Exactly. It doesn't affect the
overall propositions.

I would also note -- now let's -- actually, if I could
move to relevant coasts?

It's Nova Scotia's submission that the relevant coasts
are those from which the overlapping maritime areas are
measured according to the legal definition; that is the
coasts that can be seen as generating those areas. 2aAnd
for most of this maritime area, on the precise distance
criteria that we're operating on, the results are clear
enough. 211 of the southern coast of Newfoundland is
engaged, and the coast of Nova Scotia from Cabot Strait to
Scatarie, and down to Cape Sable, as well as Sable Island,

altnough we don't count the distance for Sable Island, in

zlthough 1t is mentioned im the Memorial here and here,
Ye not significant. But I will address them,

hese are the two sections, rChe only two seccions of
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this definition of relevant coasts that are not based on
measurement, by defined critexia. We have to admit some
subjectivity in choosing those coasts, as we do.

Tronically, Newfoundland's entire coastal selection is
subjective. It's guite exercised about it. Says that
it's inexplicable to include those, and there's no
coherent basis te the entire approach. And in fact, the
inclusion of those coasts was explained in the Memorial.
In both cases, the coasts were included simply to reflect
the fact that because the projection went past the land
mass and above, scme kind of credit had to be given. The
end points of those coasts are the points closest on each
side to the end point of the zone. But you could choose
another one.

PROFESSOR CRAWFORD: 1 just wonder if the whole exercise
isn't -- and I'm not expressing any concluded view -- but
whether the whole exercise 1sn't, as it were, being
completely loosed from its moorings. The point of
determining relevant coasts and relevant areas is in ordex
Lo be able to check that the eventual delimitation is,
broadly speaking, eguitaeble. 2And there is at least debate
about calculations that come up with very precise measures
©of equity, because one has the distinct suspicion that
they nust have been fixed.

And T'm including in that the statements in the St.
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Pierre and Miguelon case which were uncannily close.
Except in very confined areas, as in Yemen Eritrea, you
would expect that there will be some discrepancies.
Unless they are gross you would think that what looks in
general like a fair assgsessment shouldn't be
disproportionate. And the more so 1f the assessment goes
out to the outer edge of the continental margin where
there are wvast spaces concerned.

I mean, our concern 1lg with two disputed claim lines
which can be drawn and we can surely having regard to the
nature of the entitlement you can work ocut which coasts
are capable of affecting the choice between those claim
lines.

PROFESSOR SAUNDERS: Well actually --

PROFESSOR CRAWFORD: Isn't that a much more confined area
than the one you have shown?

PROFESSOR SAUNDERS: It certainly would be, Professor
Crawford, and that's exactly the problem Nova Scotia is
facing in this case. The line we have isn't a claim line.
The line we have is a line that Nova Scotia has lived with
for guite some time and wasn't in the position really of
making the kind of exaggerated claim that Newfoundland has
been able to prepare for litigation. So in fact, simply
using the comparing claims, which is a traditional sort of

approach in delimitation, doesn't suit the purpose, in our




- 641 -

view.
PROFESSOR CRAWFORD: But -- well, you could put yourself in
the -- you may say in the peosition of Jan Mayen where the

offshore state, Norway had perhaps been moderate in its
presentation of the case although by implication at some
level the Court obviously thought the two states'
positions had been reasonable.

It ig difficult to think of any claim line that you
could have made that -- 1in the circumstances where you
might have gone a bit further and there may be some room
for movement, but I mean, you couldn't have swung that
much more room than it has swung now.

PROFESSOR SAUNDERS: But again, having made a compromise to
have an exaggerated claim on the other side defined as the
basis for the delimitation area is essentially playing
that game. &And I think that's very dangerous. Do we need
to define relevant areas in every case? No. But we
certainly had to in this case if only in response to the
kind of claim that Newfcundland is making, which is
entirely based on the notion that a micro relevant area
can be used as the basis of asgsessing the equities in its
entirety. We are prepared to look at other bases of
equity for determining the equitable result. Newfoundland

is not.

PROFESSOR CRAWFORD: You are applying a definition here of
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what areas could have been claimed if the other state

wasn't there.

PROFESSOR SAUNDERS: That's right.

PROFESSOR CRAWFORD: But in fact the areas you are positing

are not merely -- if the other state wasn't there but if

the United States wasn't there and New Brunswick wasn't

there and so on. I mean -- because 1if the United States
wasn't there you could have gone further south. I mean, I
just -- the whole thing.

PROFESSOR SAUNDERS: Yes. Newfoundland raises that, but two

things. We have to use Article 76, because that is what
the offshore areas mandate, so that is the basis of the
entitlement. Now the fact that it looks too large is not
really an answer. However, if the question of projecting
to the south past the United States, that's already built
inte the Accord definition. Certainly on the Nova Scotia
side it uses the US boundary as part of tne definition.
And in any event, the Accords operate entirely within

Canadien jurisdiction. And that's all. Tney can't go any

IZ T cen angwey -- I kove been o

Al

gseq the -udcment
Jan Mayen. The passage on which we are relying refers to
the area of overlapping claims, which is of obvious

relevance. It adds that but maritime boundary claims have

the particular feature rhat there is an ar
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overlapping entitlements in the sense of overlap between
the areas each state would have been able to c¢laim had it
not been for the presence of the other. It 1s clear that
in this case a true perspective on the relationship of the
opposing claims, and the opposing entitlements 1is to be
gained by consideration of both the area of the
overlapping claims and the area of the overlapping
potential entitlement, which was larger.

In sum, Nova Scotia has defined both the relevant area
and the relevant coast by the legal definition, which
though it may look different, remember, has never been
done before. This is the first time one of these has had
to be done.

The definitions derived from the Accord Acts and
Newfoundland's response is essentially nothing.

CHAIRMAN: We have asked you a lot of guestions and if need
be, we will cut down the period of time of our break. You
are the only one to judge that but I wouldn't want you to
rugh your presentation too much.

PROFESSOR SAUNDERS: Thank you. Well I will move it along,
if ¥ can, Mr. Chairman.

Newfoundland's response, Mr. Chairman, is what you
might expect in regard to a brand new claim. And I
suspect it is much what people -- the way people responded

Lo some of the earlier continental shelf claims as well .
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First and foremost we get the mandatory shock and
outrage, terms Newfoundland employs include bizarre and
infinitely elastic, in the realm of science fiction.
Extravagant to the point of fantasy. Grotesquely
inflated. 2aAnd my own favorite, bloated. It fits with the
gastroncomic theme of the week.

Now while I enjoy a string of colorful pejoratives as
much as the next person, they don't really substitute for
an actual argument. 2nd that's what Newfoundland doesn't
actually provide. For when we consider Newfoundland's
stated objections to Nova Sceotia's determination of the
relevant area, they don't amount to much. And they
completely fail to address the fact that this entitlement
has to be defined under Article 76, which is a whole new
baligame.

Newfoundland claims yet again that we have failed to
apply the relevant area as determined in Canada-France, to
which the reply is, of course we didn't. It doesn't
apply.

Newfoundland asserts it cannot fathom what principles
were applled in determining the relevant area. To quote,
"would mystify any international lawyer attempting to
apply the recognized principles". Or any international
lawyer who had not read or who refused to apply Article

76. We provided appendix B, if there is information
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missing it could have been sought 1n discovery.

We have the claim, it has already been addressed, that
it would run through the United States. In fact Nova
Scotia's claim would run up to the Arctic. Well of course
it can't. Article 76 projects through the submarine
prolongation of a state, not over land mass. Only

Newfcundland coasts do that.

CHAIRMAN: You are not complaining that they are ocutdoing

the dramatics on your side?

PROFESSOR SAUNDERS: Yes. As the soul of understated

discretion I can't imagine what you mean, Mr. Chairman.

Now the overlapping entitlement approach in the Jan
Mayen case doesn't assume -- reguire parties to assume
that the other state isn't there. Just that it doesn't
have a claim. We are told more generally -- and I think
this is the important point and it may address some of the
Tribunal's concerns -- remembering of course that our
primary reliance is not on proportionality, Newfoundland's
1s. Only Newfoundland relies entirely on proporticnality,
which is an elastic concept, to define the equity of its
regult. We have other grounds.

We are told that Nova Scotia hasg contrived the
definition of the area. That it operates from no
objective basis for the determination of the relevant

area.  But we couldn't contrive it because we applied
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criteria which Newfoundland can challenge, and they
haven't done so.

The definition requires the application of objective
criteria defined in the law to facts of geography, geology
and geomorphology. We applied them.

The Jan Mayen case, according tao Newfoundland, only
applied in that case because of the precisely defined
overlapping 200 mile arce created by the presence of the
opposite coasts. But again, the ICJ was quite explicit.
They said that the overlapping entitlements notion was the
basis of nonencroachment in the North Sea cases.

And the point the Court ig making is clear and it
perhaps relates back to what the President of the ICJ was
saying recently, it was raised the other day. Earlier
attempts at defining areas of overlap were necessarily
vague, general and subjective. We are moving into an era
particularly with the definition of the limits that is
more precise.

We can do that because we have definitions. But the
earlier definitions, as best as they could, were all aimed

ab frying to determine where areas of entitlement

overlapped. 1In the Jan Mayen the same principle was
applied, but now using a 200 mile zone. In the present
case, the same principle applies, but now using the

Article 76 definition.
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But the final area of disagreement -- and this perhaps
indicate the fundamental difference on the purpose of the
relevant area concept. Newfoundland claims essentially
that it's too big. Like a mathematician looking at the
equation two plus two equals four and deciding that four
is just too big, it ought to be three. They ignore the
fact the area is a result of systematic application of
criteria. Tt's an Article 76 definition.

But there is another side to the complaint.
Newfoundland dismisses the depiction on the basis that it
includes areas that could not in any realistic result fall
to Nova Scotia in the east or Newfoundland in the west.

There is no possibility of entitlement to areas lying,
in Newfoundland's words, directly in fromt of the
territory of neighboring states. But it is clear even
from a cursory consideration of the cases that where the
relevant areas have actually been defined, and they are
not always, that's not the case.

There was no serious chance that areas in the Bay of
Fundy, particularly internal waters or down in the coast
of New Hampshire were going to part of an award in any
event. And 1n 5t. Pierre, again, there was no possibility
areas lmmediately off Cape Race could be included as part

of any award to St. Pierre.

Jan Mayen, the extent of the relevant area well beyond
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any actual claim made by Norway for Jan Mayen and those
areas closest to the coast of Greenland could never have
been accorded to them. The list goes on, but the point 1s
clear. The relevant area is not to be defined on the
basis of a predetermination of the outcome of the
delimitation. The delimitation i1s a distinct and separate
operation.

The purpose of defining relevant coasts and areas, if
it is done, is to permit an assessment of how the maritime
areas accorded to each party compare to the coasts that
can be legitimately associated with those areas.
Newfoundland assumes a relevant area is better if it is
smaller. And indeed there must be some limits placed on
the scope. But the limit should come from the law. And
an excessive narrowing of the relevant area accomplishes
only one thing, a distorted preselected view of what 1is
actually beirc done in the delimitation. And that's what
they said or they meant, I think, when they said to
compare like with like. Get the area broad enough that
you show what kinds of maritime areas are being allocated
to the coasts of the parties on each side, Tunisia-Libya

and Canada-France. Like to like.

PROFESSOR CRAWFORD: Mr. Saunders, the Court didn't, having

defined the relevant area that way, the Court didn't

actually make any use of 1t.
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PROFESSOR SAUNDERS: Well in -- you could argue in St.
Pierre they came very close in the --

PROFESSOR CRAWFORD: No, no, I'm talking about Jan Mayen. I
mean, I think Jan Mayen is recent ICJ jurisprudence --

PROFESSOR SAUNDERS: Yeg.

PROFESSOR CRAWFORD: -- on maritime delimitation and is
precty important, if that's what we are doing. Can we
have Jan Mayen back?

PROFESSOR SAUNDERS: Perhaps. Yes.

PROFESSOR CRAWFORD: I was migsing it. The Court, having
defined the relevant area that way didn't actually make
any use of it. All of the focus was on the area of
overlapping claims subseguent to that.

PROFESSOR SAUNDERS: Well subsequent. But they used it for
compariscn purposes. Now here, again, I would argue that
overlapping claims is peculiarly inappropriate in this
case given the factual background. PRut the definition of
Lhe relevant area 1s for a purpose to set the context.

For the same reason in fact that we do argue, although

Newfoundland denies this entirely, that the total offshore

areas are relevant in this case to some extent.
PROFESSOR CRAWFORD: What you are arguing now having -- in

the second round is that the -- is that yvour claim line

represents a reasonable perception of a -- of the

equities --




i

- 650 -

PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: -- actually taken by the parties? That
being so, it may well be that your claim line might have
been somewhat more extreme than that, but it wasn't going
to be a lot more extreme than that?

PROFESSCR SAUNDERS: Ch, I had moments in my dreams.

PROFESSOR CRAWFORD: Well -- so, I mean, bearing in mind
that we can apply the concept with a degree of flexibility
on any view, why do you say the area of overlapping claims
lsn't a more helpful criterion? My problem -- and I don't
know whether my colleagues share it -- 1s that if you come
up with an area of potential entitlements as big as you
have, 1t ceases to have any value whatever for any
purpose.

PROFESSOR SAUNDERS: Yes. No, that's fair enough. The
first guestion, if I can go back, or maybe it's the second
-- the largest -- the larger part of the maritime area,
whether in fact the overlapping claims are the relevant
aredas, dgenerally, argue in the case, as we have shown, the
overlapping claims don't become the relevant area. They
didn't in Gulf of Maine and they didn't in St. Pierre. In
St. Pierre, it went broader than the French claim to
consider the relevant area.

Relevant area for the purposes of perhaps choosing a

method might be narrower. But relevant area for the
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purposes of assessing the outcome ought to take into
account as much of the coast as possible, and the actual
areas accorded. Because what vyou are really doing, and
with that use, not the first use of relevant area is
determining what the outcome has been in general. And 1f
you have pre-selected the limits of the Maritime area, you
have essentially pre-determined it. Choosing the relevant
claims, I would argue, 1s even more dangerous, because you
just guarantee what the parties are going to be coming to
court with. 2And some could argue that is what has
happened.

But in any event, the Terms of Reference do define the
relevant area in a sense. They are the offshore areas.
But 1t's the offshore areas that we have to coperate from.

Mr. Chairman, I don't know if this is a good time to
take a break? If there are any -- there may be further
questions, in fact, which I would be happy to have on this
part of the presentation. The next is a bit of a break,
because it moves to how the parties have actually
conducted delimitation, leaving aside the relevant area.

I would reiterate before T leave that, Nova Scotia does nt
rely on the relevant area to assert the equitableness of
the result. The primary basis of the equitableness of the

result 1n this case is in the history and the conduct.

CHAIRMAN:  What are you looking for, a five-minute break?
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PROFESSOR SAUNDERS: Five minutes. Is that enough? Yes.
Thank you.

{Brief Recess)

CHAIRMAN: Yes, Mr. Saunders.

PROFESSOR SAUNDERS: Yes, Mr. Chairman. Thank you very
much. My next -- next task -- I must have missed the
committee meeting that did speeches, I guess, 1 think --
is to review the manner in which the two parties have
actually effected their proposed delimitations, building
upon the other presentations we have already had. And, of
course, referring particularly here back to Newfcoundland's
submissions.

At the outset, T want to emphasize I am not going to
be discussing or relitigating Gulf of Maine, nor the
Canada-France boundary. Although at times, the Tribunal
may be forgiven for thinking that we are engaged in that
exercise.

Newfoundland has essentially in its case given us a
hybrid of St. Pierre and Gulf cof Maine. St. Pierre for
the geography. Gulf of Maine for the methods. I can't
deride whethey we should call it the St. Pierre and Maine
ctase, or perhaps the Gulf of Miguelon boundary. But it's
one of the two. But we are not arguing that. Nor in fact
are we here to litigate Tunlsia-Libya. We see that cases

authority. The propos ¢ ‘on that conduct is an importanc
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consideration in an equitable delimitacion. And it can be
a central proposition. But not for the simple adoption of
concesgsion lines wherever you happen to find one.

It's clear by now the two parties have adopted fairly
fundamentally different approaches to the delimitation.
Nova Scotia has proceeded from the facts of this case,
including in particular the legal definition and origin of
the zone in guestion.

A relevant area, arguable although it may be, is
defined by reference to the definition of offshore areas
found in the Accord Acts.

And the other relevant circumstances, which are
particularly important to us are tied to the unique
character of this dispute. Extensive history of conduct,
and the origin of the zones as a negotiated entitlement.

Newfcundland, on the other hand, seeks the
delimitation of a zone, which we say does not exist. And
which 1s mentioned nowhere in the Terms of Reference or
the legislation. It defines the relevant area by methods
that bear no relation whatsoever to the legal definiticon
of any zone in question here, or indeed, even to a
continental shelf. And it argues, in our view,
disconnected from both the history of this dispute, and
the origin of the offshore areas and the Accords, that the

only circumstance of any relosance heve is coasiul
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geography. Why? Because they say the entitlement is an
ab initio inherent right rooted in the seaward projection
of the sovereign jurisdiction of the provinces. The clear
words of the legisliation and the Supreme Court of Canada
notwithstanding.

Given this beginning, it would be too much to expect
Newfoundland tc change tack when it comes to the selection
cf equitable criteria and practical methods, or testing
the result they propose. And indeed, they don't.

Newfoundland effects a delimitation, the same
selective approach, in our view, divorced from the facts
and the law, with which it determined its coasts and the
maritime areas.

Applying the general norm to the facts of this case
would involve the selection of criteria. Equitable
criteria that reflect the relevant circumstances and
methods designed to reflect those criteria.

Newfoundland, on the other hand, borrows bits and
pleces of criteria and methods used in different factual
gituations to cobble together what we see as the result it
wanted in this case.

I am going to turn now to a consideration of how
Newfoundland has gone about this delimitation, followed Jo3%
8 quick examination of the competing approach suggested by

Nova Scotia, really in summary.
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In each case, this regquires consideration of the
selective -- selection of eguitable criteria, the choice
of practical methods, which are to give effect to those
criteria, and the testing of the equitableness of the
result, with a few other preliminary issues thrown in.

Now to begin with Newfoundland's proposed line, we
heard something on Tuesday that had been obvious, but
never stated so clearly, and that is the almost complete
reliance of Newfoundland on the Gulf of Maine case for the
practical methcds used in its proposed boundary.

In fact, for Newfoundland, as 1 said, Canada-France
defines the coasts. Gulf of Maine defines methods.

Left unanswered is why in a case so dominated by
geography, the application of the objective law to what is
supposedly the same geography as Canada-France, leads to
the use of methods found appropriate in the Gulf of Maine.
Is geography the game in both cases or deoes this mean in
Newfoundland's reasoning that the Court in St. Pierre got
in wrong and should have applied the bisector at a
perpendicular? Or was the Chamber in the Gulf of Maine
wrong, and one of the parties should have been given a
baguette.

This conundrum peints cut one of the fundamental
problems in the way Newfoundland has gone about the use of

the law in this case, a problem that Nova Scotia has
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addressed in its Counter-Memorial.

In the two presentations on Tuesday, Mr. Colson's
exhaustive review of the methods used in the Gulf of
Maine, and Professor McRae's discussion of the application
of those methods to this case, something was missing.

There was no real attempt to address the primary
equitable criterion that the Chamber in the Gulf of Maine
found applicable, given the geographic and other
circumstances of the case. And the criterion, of course,
was used to select those methods. The criterion was the
equal division of overlapping maritime projections,
subject to gpecial circumstances. And along with this,
the Chamber considered as auxiliary criteria only, factors
such as cut-off and proportionality.

Newfoundland simply takes all of the methods from Gulf
of Maine, but does not actually adopt the same primary
criterion. It appears, 1 guess by happy coincidence that
the same methods give effect to both criteria, and in any
geographic setting.

But at this poilnt, I must turn to Newfoundland's
version of the case. For in fact, Newfoundland now claims
that the geographic setting of the Gulf of Maine and the
inner sector of this case are, and I quete, “"almost
identical." Well if you only look at the pink, yes, to

gome extent. But there are some problems.
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First, in the Gulf of Maine, both the entire back and
one wing of the rectilinear formation that the Chamber
found were American. & critical factor for the Chamber,
especially, as one of the Canadian wings was a protrusion
from the southern end of Nova Scotia towards Maine. And
to top it off, a land boundary, which is not shown here up
in this area was buried up in the top corner of the Gulf,
emphasizing the American nature of the coast.

But second, and I think far more fundamental really,
is the fact that this convenient straight line across the
Cabot Strait here represents nothing at all. This is not
coast. It is water. Whereas the equivalent part of the
line in the Gulf of Maine is coast. And it is clear once
you remove it that the parties are in a situation of
coastal oppositicon in this area. And to the Gulf of
Maine, the innermost portion of the Gulf was found by the
Chamber to be a situvation of adjacentcy.

Now neither Newfoundland or Nova Scotia can be said to
have & coast line here. 0On Tuesday, we had an explanation
of this from Professor McRae that would seem to reqguire a
coast line in that spot, perhaps of Canada‘s. MNow that
might be possible for Canada, as part of its closing
lines. But it's not possible for either of these parties

in this arbitcration.

We have also heard an exp unation based orn cthe idra
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that these were internal waters, and therefore, somehow
different. But, of course, if we go back to the
legislation, which Newfoundland is loathe to do, the
of fgshore areas include internal waters. It's part of what
has to be delimited. Tt can't be separated out that way.

This eliminates -- the simple removal of one line
eliminates the 1llusion of rectilinear formation, and any
similarity with the inner portion of the Gulf of Maine.

What else? The geography of these cases i1s not just
defined by the inner portions. In both situations, there
were outer coasts -- there are outer coasts. In Gulf of
Maine, the Chamber found, assisted by the fact that the
parties had constrained the area of delimitation by
agreement, that the outer coast played no part. Here both
parties agree that there relevant outer coasts.

So we are left with the geographic facts of this case,
facts that make 1t clear that the coasts are opposite in
this area, and that there are relevant coasts outside.

And that's what we have to work with.

On this first crucial point of comparison between this
case and the Gulf of Maine, the all critical geography,
the similarities are slight or simply invented. The
coasts in this case are opposite in the intersector, not
adjacent switching to opposite part way through, which was

the Gulf of Maine. It 1g an angular, not a rectilinear
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relationship between the ccasts. And there are two
backing coats and an open waterway, not one.

It does not take long to remove Newfoundland's
illusion of a virtually identical geography.

So let's leave the gecgraphy problem aside for the
moment . What about the equitable criteria? In the Gulf
of Maine, the Chamber considering the nature of the zcne
to be delimited and the gecographic circumstances settled
on the primary criterion of equal division of overlapping
maritime projections, with the auxiliary criteria I
nmentioned, including no cut-o0f£f. BaAnd that was certainly
relevant, egpecially in the constricted situation of the
inner Gulf, and proporticnality.

Now, Newfoundland, by contrast identifies two
equitable criteria, mainly as being of relevance in this
case. Proportionality and nonencroachment.

So according to Newfoundland, we are operating here on
different eqguitable criteria, as well as different
geography. Although that's supposed to be a cricical step
in the process, we still end up with the same methods.
There is no method at all here.

Proportiocnality is used by Newfoundland, both as a
post facto test of the equity, the more traditional use,
and in the more active sense, to define the selection of

methods. That 1a, 1t vaes an alleged disproportion in
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coastal length as well as the avoidance of potential
disproportionate effects for some geographic features to
justify the use of particular methods. Particularly, the
dismissal of equidistance in the inner sector.

In the outer sector, it's nonencreoachment that plavys
the primary, though not the exclusive role.

And for Newfoundland, nonencroachment is built on
natural prolongation. Expressed as the unidirecticnal
seawarad projection of coastal fronts.

The problems with proportionality are mainly areas of
application, to which I'll turn in a moment. With
nonencroachment, I think the prcoblems are of a more

fundamental nature. TIt's clear that Newfoundland

justifies its outer sector line -- if I could have the
next slide -- mainly by reference to non-encroachment, as
is confirmed in this passage. Nova Scotia simply cannot

encroach past St. Pierre, that's a large part of the
delimitation.

It was confirmed in orals, even apart from the role of
the baguette. It's enough to bar Nova Scotia from any
projection east of St. Plerre.

But to the west of St. Plerre, once we're restricted
Lo the west, although Newfoundland's coast can still
project across it, it's still unclear exactly how

Newfoundland makes the leap from this very general
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principle, which is what it is, to the line that it
actually espouses. Far to the west of the 5t. Pierre
corridor.

This is because thig criterion 1s of limited
usefulness as an coperational principle. A3 a means of
actually choosing a practical method. In cases with the
factual characteristics that we're dealing with herxe.

Why? Well, the first difficuity i1s a practical one.
The principle of non-encrcachment was developed and
applied primarily, though not exclusively, in cases where
the encroachment takes place relatively close to shore.

The North Sea cases, the Court was referring to
circumstances where the boundary might swing out laterally
across another state's coastal front, cutting it off from
areas situated directly before that front. And they were
in fairly constricted areas there.

Judge de Arechaga, in a separate opinion in Tunisia-
Libya returned to this isgsue, and explained it fairly
clearly. The correct interpretation, he said, was
nonencroachment in front of, and cleose to, the coast of
the state. Furthermore, he noted that there was what he
called a correct development, which is the factor of
distance from the coast.

But in cthis case, of course, the area to be delimited

runs about as far from the coast as 1s possible, several
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hundred miles, contrary to Newfoundland's view of the
relevant area.

And from the south coast of Newfoundiand, to where the
current boundary intersects the baguette, the distance is
about 270 kilometres. Even on the other gide as it exits,
allowing for the promontory of Burin, still about 215
kilometres.

Now those are just facts. But for Newfoundland, non-
encroachment is a matter of pure logic, not facts.

But on these facts, any conceivable encroachment of
what Newfoundland seeg as i1ts own natural prolongation
takes place sc far from shore as to ke irrelevant. Or at
least subject Lo this corrective element, as Judge de
Arechaga called it.

Yes, Mr. Legault?

MR. LEGAULT: Professor Saunders, do you see nonencroachment

and avoidance of cut-off as being exactly the same?

PROFESSOR SAUNDERS: Not entirely, although they do seem to

be tied together fairly closely, and I think if we use the
word cut-off as complete cut-off, then I would say no.
But if cut-off is understood to mean something less than a

complete enclavement, then I think they're associated

concepts.

MR. LEGAULT: And would you say, perhaps along the lines of

what Mr. Willis said about convergence, that cut-off gets
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less important as you get further from the coast? Is that
what you were suggesting --

PROFESSOR SAUNDERS: Yes.

ME. LEGAULT: -- in quoting --

PROFESSOR SAUNDERS: And I think we're far from the coast
fairly quickly here. Or at least in the relevant areas.
And there's no real issue of encroachment in the innerx
gector, as there might have been in the Gulf of Maine.

PROFESSOR CRAWFORD: Why?

MR. LEGAULT: Thank vou.

PROFESSOR SAUNDERS: Why is there here? Or why is there not
here?

PROFESSOR CRAWFORD: Why is there not here?

PROFESSOR SAUNDERS: In the inner sectors, I would argue
that by the time vyou get that far seaward, it started to
even out, and the unobstructed seaward projections to the
east are a dominant feature of the broader geocgraphy of
the region.

PROFESSOR CRAWFORD: But if you look at this case from the
perspective of the absence of a boundary of any sort, to
the east of point 2017, leaving aside arguments about oil
practice, and de facto lines and =o on, if one was to
assume for the sake of argument that the only agreement
had gone up to 2017, and there was then a guestion of what

-- what would be equitable, surely there is a Newfoundland
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coast, the southwest coast of Newfoundland, which has some
entitlements to a continental shelf in a -- which would be
broadly in a south facing direction? You don't have to
adopt full frontal projection?

PROFESSOR SAUNDERS: No.

PROFESSOR CRAWFORD: Aand doesn't your line, I see that if
you can establish that this is a Tunisia-Libya line, it's
irrelevant .

FROFESS0R SAUNDERS: Yes.

PROFESSOR CRAWFORD: I accept that. But let's agsume 1t's
not .

PROFESSOR SAUNDERS: Then I would suggest, number one, we
have to deal with St. Pierre, and that comes into what
parts of the south cecasts of Newfoundland can legitimately
ignore the real effects of geography. But I also suggest
that we are dealing particularly the broader you go, and
again, this is as brcocad as it gets with the shelf, you
have to consider the overall situation in the region. And
as Professor McRae has insisted repeatedly, the south
coast of Newfoundland is essentially a unit.

Well, the coast from Burin to Cape Race does very,
very well. So there are compensating factors that make it
less than -- if you look just to one side of the line or
the other, and unfortunately the baguette forces a visual

peroeption into that azrea, but if vyou rake that out of the
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picture, 1t's not that immediately apparent that that
functions as a cut-off.

Particularly since the other interests which were part
of nonencroachment, in de Arechaga's views, security,
concern for portsg, and the rest of it, none of that enters

into it for these parties.

PROFESSOR CRAWFCORD: I can see that you might argue if St.

Pierre and Miquelon was not there at all, and that -- then
the baguette would have been, the whole mushroom, had
disappeared off the map, you would say, well, there is a
slightly south -- what is it -- southeast facing
projection of the ceoast of Newfoundland, go that there is
no coast of Newfoundland which is actually cut off, or if
there is, it's only right at the end, and of course, it's

the coast of Nova Scotia which is cut off opposite it.

PROFESS0OR SAUNDERS: Mmm-hm.

PROFESSOR CRAWFORD: That's not the case.

In the hypothesis that I have given to you, that is to
say no boundary of any kind, de facto, or other to the
east of point 2017, consider -- what effect would it have
on the method that there is -- there is St. Pierre and
Miquelon, and there is the mushroom? How should that
affect the method?

PROFESSOR SAUNDERS: It wmight affect two states who really

are delimited in the continental shelf zone in one way,
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because there are security and other interests engaged.
How should it affect the two provinces in the absence of
St. Pierre, which is a difficult thing to do? I would
suggest that the resources would probably be in a
negotiation, certainly, which is what we have to
hypothesgize in some ways here, a very serious part of it.

Remember the order of nonencrcachment --
PROFESSOR CRAWFCRD: Now my guestion 1is, 1f you're a
Tribunal --
PROFESSOR SAUNDERS: ©h, the Tribunal, sorry.
PROFESSOR CRAWFORD: -- a Tribunal having to delimit with no
boundary in place at all, and St. Pierre and Migquelon,
which is allocated to a third state by delimitation

binding on both the parties, what effect does that

delimitation have on the -- on the choice of the method of
delimitaticn? T mean, your answey might be none. I put
this question to Mr. -- to Mr. McRae very early on. The

scrt of cut-out method, rather than cut-off method.

PROFESSOR SAUNDERS: I'm sorry, I reversed the question. I
Chought you were asking without St. Plerre.

PROFESSOR CRAWFORD: DNo.

PROFESSOR SAUNDERS : With St. Plerre, sorry.

PROFESSOR CRAWFORD: I started that by saying that if it
hadn't been there, 1 could see that you would say that

there was at Lesst -- at leugst you could argue Lhere was
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no cut-off.

PROFESSOR SAUNDERS: OCkay. I'm sorry.

PROFESSOR CRAWFORD: With it there, there's a very
pronounced cut-off.

PROFESSOR SAUNDERS: Okay. With it there, then I think the
hypothesis has to be that we are operating from an off-
shore area, the offshore area is purely a resource
entitlement, and the seaward notion of territorial
sovereignty, which was really creeping into the North Seas
judgement in the gense that, well the state has to bhe able
to get to the sea, much like territorial sea reasoning.
And de Arechaga comes back to that notion, just doesn't
apply. Shouldn't have applied in the continental shelf.
It applies even legs to an offghore area which is purely
concerned with the total areas of resource access
involved. I think that would be the answer.

Now, the second problem with the use of
nonencroachment in the -- in the rigid way that
Newfoundland uses it here, relates to an understanding of
how the principle has developed over time.

bLs Professor McRae reminded ue the cther day, this
delimitation is not being conducted in 1964, nor we would
note, in 196%.

After nonencroachment was mentioned in the North Seas,

1l didn't take long for Trabunals to realize that fhe
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principle, and its underlying justification of natural
prolongation were of limited, if any usefulness, once it
was determined that parties were on a shared continental
shelf.

The precise issue arose in the Anglo-French
arbitration, referring back to the conclusion on
nonencroachment, and made the following observations.

That as far as delimitation is concerned, this conclusion
states the problem rather than solves it.

Why? Because the problem of delimitation arises
precisely because situations where the territories of two
or more states abut on a single continucus area of
continental shelf, it may be said geographically to
constitute a natural prolongation of the territory of
each.

On the facts of this casge, the parties are at least
agreed that there 1s one continuous physical shelf off the
east coast. This means either that in Newfoundland's view
there's one natural prolongation, or in Nova Scotia's
view, there's an overlap of offshore arcas defined by
2rticle 76 under the Accord Acts. One of the two.

It doesn't mattexr which, the problem raised in the
Anglo-French arbitration still arises. Non-encroachment
doesn't trell us how to divide areas which are within the

potential entitlement of either party, and rhart's the
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situation in this case.

Tt's been confirmed over the years, in Tunisia-Libvya,
and arose again in Guinea-Guinea Bissau.

So the assurance with which Newfcundland asserts non-
encroachment as a sole basis for excluding any possible
Nova Scotia claim to large areas which are clearly of
interest, is simply at odds with the modern law.

So what is the proper place for non-encroachment?
Because I don't think it's dead. But in 2001, not 1%69,
and involving the single shelf in offshore areas within
which each party might claim. It's best used, as it has
been by Nova Scotia, as part of the test of equity. That
is, the concept can be of assistance in checking what has
been done, and ensuring that severe encroachment doesn't
result. It tells us wvery little about how to actually
choose a line.

But of course, there's no real evidence in the
delimitation proposed by Newfoundland that they did use it
to choose the line. In pursuit of this, I'1ll turn now to

the manner in which Newfoundland has gone about the

it

application of practical methods from the Gulf of Maine in
this case.
Actually, I should deal with one contention first.

Because how could I avoid this? Particularly in the outer

area, inegulty resulting from disproportion in coastal
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length, and the presence of Sable Island. St. Paul I'll
deal with separately.

Coastal lengths, I deon't propose to spend more time on
this here than to say that I think it's been fully dealt
with already. The alleged dispropcrtion of coastal
lengths is a fiction, largely. Certainly a large
disproportion, or a huge disproporticn as alleged by
Newfoundland. It's a creatlion of selected use of
geography. It's shown no disproportion that would even
remotely justify the extreme approach to the boundary in
the outer sector.

Second, regarding islands. I do have some points to
make, but unless the Tribunal wisghes to pursue the matter
further, I do not propose to deal with the status of Sable
Island in Canadian law. Anymore than we propose Lo
selectively remove any peninsula in Newfoundland that
happens to have a lighthouse on it, because it comes under
the same section of the constitution. They are, after
all, this island is part of Nova Scotia.

I would also note the Jan Mayen, a small isolated
izland, difficult -- different circumstance in that sense,
with about 25 government personnel as the only permanent
residents, was given a zone. A fairly substantial weight
in a situation of immense disproportion of coast lines.

But 1in general, Newfoundland has tried to exaggerate
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our reliance on Sable Island, claiming that it's a pivotal
point for our delimitation. Paradoxically, Mr. Colson
seemed to feel that because we argued Sable had no impact
on our line, we were conceding the point that there was a
problem with 1t -- sgomething we would hardly do if it was
a pivotal point. And we will make our own concessions if
needed, but it's not needed here. Even if Sable is
considered, as in the supporting line based on Cape St.
Marys, and it is a supporting argument only, there are a
few things to remember.

Firgt, Newfoundland claims that no effect for islands
is a common scolution or often the appropriate solution.
It is not. Other than small rocks or islands very close
to a median line in a situation of opposition,
Newfoundland sgimply has nothing to offer in support.
That's fully covered in our Counter-Memorial, Part 3. I
don't have the impression that even Newfoundland takes no
effect seriousgly in this context.

Second, Newfoundland and equidistance. The impact of
Sable in this case is highlighted -- and I think we
started to see the Newfoundland real cass come cut of the
woods with this diagram. Newfoundland sets up the
argument in a sense by showing this line and showing a
half effect for one feature and a no effect for the same

feature, because when Newfoundland thinks of distorting
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effects, it thinks of islands -- some 1slands, and nothing
else. So in this slide, the Court is directed to partial
effect for Sable with no other considerations, but 1f we
consider the geography of the region, as shown in this
slide, also showing the equidistance line, it's clear that
there are other factors that arguably compensate, and it
is on a very broad scale here for Sable. In Newfoundland,
the latter part of the south coast is essentially a series
of long peninsular projections, defining the sastern part
of the south ccast. Newfoundland's coastal fronts in its
Memorials are defined by two or three points on the tips,
and peninsulas are also considered as potentially
distorting features along with islands, as in the Anglo-
French arbitration where the island was at the end of the
peninsula, to make it even worse. There's no mention of
these by Newfoundland.

Furthermore, it could be argued that in the macro-
gecgraphical context which Newfoundland speaks, it's the
entire configuration of the area that makes equidistance
inappropriate in the outer sector, because that
configuration gives Newfoundland a boost from
equidistance, as they would call it. Remember that in the
inner sector, Newfoundland complained that its receding
coast leads to inequities if a median line is employed.

Nova Scotia demonscrated this was nob 0 in a situarion of
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opposition because the maritime area simply increases,
according to the receding coast. But in situations of
adjacency, because the coastal points that define an
egquidistance line may be quite limited by the coastal
orientation of the parties, it's very different, as here.

The general east-west configuration of Newfoundland,
coupled with the projection scuthward of the two major
peninsulas, really means, ags a structural effect, that
Nova Scotia has a receding coast from the primary point of
contact between the two. Coupled with the peninsulas,
this overall effect -- it's not a leocalized effect, as 1is
Sabkle; it's an overall effect -- means that Nova Scotia,
despite its long coasts, 1s going to generate on an
eqguidistance line -- rather, on an eguidistance line will
be restricted to a relatively few mainland base points in
the northeast near Scatarie, well up to the north, because
Newfoundland's coast effectively projects out, as did
Tunisia's in Tunisia-Libya, where the ultimate result came
nowhere the equidistance line. Well, not nowhere near,
but paralleled it. As a result, Newfoundland obtains an
overall advantage from equidistance.

One final point on islands. Jan Maven did accord --
was accorded a substantial maritime zone -- not huge, but
substantial, but it had the further effect of blocking

Greenland's projection beyond the island, an effect that
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does not occur here, one that could be particularly
inequitable with islands, because Sable is in front of a
continuing Nova Scotia coast, a coast that has to be given
its own effect. It's not analogous to an island on the
wrong side of or very close to a median line. It's backed
by a substantial Nova Scotla coast.

I guess the point we generally want to make, and we
don't argue eguidistance as an appropriate approach in the
outer sector -- perhaps we can come back to Mr.
Guillaume's comments, i1f you wish. Yes. 'The notion that
islands egual ineguity in any situation just doesn't
suffice, but the more important point -- Newfoundland's
practical methods.

PROFESSOR CRAWFORD: Sorxry.

PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: Back to the last graphic, please. No,
the last one.

FROFESSOR SAUNDERS: Sorry.

PROFESSOR CRAWFORD: You answered this gquestion already, but
I'm going to ask it to you again on another hypothesis.
You said that --

PROFESSOR SAUNDERS: That's a bad side.

PROFESSOR CRAWFORD: No, we're -- we're simply talking about
Lhe process.

PROFESSOR SAUNDERS: Yes.
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PROFESSOR CRAWFCRD: You said that the effect of St. Pierre
Miguelon in relation to this situation should be ignored
because this was an intra-Canadian delimitation of
of fshore area and nothing to do with international
continental shelf. But let's hypothesize. Let's agsume
that Nova Scotia and Newfoundland are independent states.

PROFESSOR SAUNDERS: Mm-hmm.

PROFESSOR CRAWFORD: And an international Tribunal is having
to delimit -- let's assume that they're successors to
Canada, cthey're successors to Canadian boundaries,
including maritime houndaries, and therefore, theyfre both
bound by the S8t. Pierre and Miguelon delimitation. What -
- what account -- how should an international tribunal
delimiting the maritime boundaries of Nova Scotia and
Newfoundland with no prior agreement between them take
into account the maritime boundary of St. Pierre Miguelon?

PROFESSOR SAUNDERS: Ckay.

PROFESSOR CRAWFORD: You thought I was going to ask that,
didn't you?

PROFESSOR SAUNDERS: It's a multi-layered hypothetical, so
at least allow me the defence of stating how much of it we
accept, which is almost none.

PROFESSOR CRAWFORD: Yes. I think I get that.

PROFESSOR SAUNDERS: Yes. But the point is that we do

operate on a different plane, and T think that thcory is a
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far sounder cne in this case. It's really the only way to
handle it. If I were arguing on an international level,
two independent states, I would argue it on the basis that
you camnot understand the ceoastal relationship of one
party to another, unlese you have evidence led on that
relationship, and you can't define the relationship of one
large coast to ancther large coast by looking at a small
island nestled into the large coast. I think it would ke
as simple as that. And then I guspect there would be

gquestions.

PROFESSOR CRAWFORD: Well, the effect of that answer, which

is a perfectly reasonable answer, would be to say it's not
the function of international tribunals to reconfigure
geography. St. Plerre Migquelon is there. It can't be --
can't pretend it is not there. It has the effect it has.

That's it.

PROFESSCR SAUNDERS: Yes.

PROFESSOR CRAWFORD: Your concern -- obvicusly, small

islands generate relatively to coastline more maritime
zones than big features. That's just a fact of 1ife. And
it's up to the Tribunal to delimit Newfoundland and Nova

Scotia and -~

PROFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: -- have no regard to St. Pierre

Miguelon?
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PROFESSOR SAUNDERS: Yes. And particularly, since 1it's here

-- again, back to reality -- that we are dealing with the
provinces, but also that the effect on the two zones isg,
in our view, minimal. It would be different if it -- 1in
taking cut the territorial sea, which I think is a
slightly different issue, the zone coming down through
this is really split between the parties, practically.
Does that answer the question, the hypothetical case?

A consideration of Newfoundland's methods has to begin
with what they've done in the inner sector followed by an
assessment of why they have done it. Newfoundland begins
with a line that is a bisector of the coastal directions
shown on the map, beginning in the Cabot Strait, running
£o the scutheast. And we know this one from the Gulf of
Maine -- everyone's familiar with it, and it's useful to
note at the outset, again, why it was used there. In the
innermost portion of the Gulf, as I said, the Chamber was
quite explicit. "This was the most effective way of
effecting an egual division with no special circumstances
of what were adjacentc coasts.”

s here, and here iz already discussed, we have
opposite coasts, so the reasoning of Gulf of Maine simply
cannot be the sole reason for the bisector.

T'1l recvurn to the motivation in a moment, but far

more important tce the Newfoundland case ig this gecond
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sector -- the purported bisector of a new pailr of coastal
frontsg, the same one con the Nova Scotla side, a new one in
Newfoundland. Again, Newfoundland points us to the Gulf
of Maine, but what was the purpose of the second bilsector
in that case? And I'm sure the Newfoundland team
remembers from both sides of the isle -- the Chamber made
it clear that a new line was needed to reflect a new
coastal relationship, one of oppositeness between those
portions of the coast. Sco the method adopted, the median
line between the two coastal lines, not a true median
line, reflected this change. Here, the coast continued to
be in a relation of oppositeness throughout. There's no
change. Leading to at least a provisional notion that the
median line in this sector or something awfully close to
it -- say the existing line -- might have been useful from
the start. That is the whole reason for there being lines
defined by two methods in the intersector in the Gulf of
Maine, was the change in coastal relationship partway
through, and that is absent here.

Whatever else this is, it isn't the Gulf of Maine. So
why did they do it? Newfoundland, using the framework of
coastal fronts it says was used in St. Pierre, although
including coasts which were excluded in that case, finds
that a whole new coast becomes dominant over the southern

sector. And where is it? Well, they never show it close
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up, but 1t begins, apparently, when Newfoundland's south
coast turns sharply to the south at Connaigre Head, and I
hope I'm pronouncing that correctly -- I have no idea 1f I
am. Can we have the next glide, please? Connaigre Head
is there in the middle.

Now we heard from Professor McRae that this was a
change in the general direction, but I don't think it 1s.
I think it's simply a convenient point for Newfoundland.
The explanation is that the line meets the technical
requirements for closing off a bay when Brunette Island is
used, and it does. Well, heaven forbid that an incidental
feature like an island shcould have a majox effect on a
delimitation, but the problem is more fundamental. The
mere fact that a short segment of coast or of a bay meets
the requirements for a closing line doesn't mean that it's
a coastal front in this scheme of dominant coastal frontse.
This 1s micro-geography used in a method that relies on a
broad perspective. And, of course, there's no explanation
for how this marked change can still be part of a southern
coast that goes everywhere as a single unit.

PROFESSOR CRAWFORD: Okay. That's a criticism of the use of
Connaigre Head. It's not a criticism of the point that at
some -- again, can we go back to the previous --

PROFESSOR SAUNDERS: The one before that?

PROFRESOR CRAWFORD: No, iLhut'g -- well, that will do. That
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may be a criticism of the use of Connaigre Head, but it's
not necessarily a criticism of the proposition that at
some point there is a shift, and Burin Peninsula is a
shift.

PEOFESS0OR SAUNDERS: Yes.

PROFESSOR CRAWFORD: And so you might say, "Well, i1t happens
a bit further along, but it happens eventually.®

PROFESSOR SAUNDERS: Yes. There's a change in the coastal
direction, and I'm going to come to this in terms of the
effect of Burin, and I think part of this comes back to
the notion of using a provisional median line and what its
effects are, and part of what Newfoundland doesn't
represent or migsunderstands in this, is that coastal
points that are well to the front of Fortune Bay, as
Fortune Bay isn't wide enocugh to have an effect ag a
concavity, coastal points cutside control the median line,
s0 there 1s no impact in that sense on a median line,
which, as Newfoundland said, they intended to test
provisionally, but didn't. So if I can come back to that,
in that context. It's what Newfoundland does with this
coast that matters. This 1g where we've argued that
Newfoundland does have somewhat mcre talented and
versatile coasts than Nova Scotia. Not only do they
project radially, no doubt one of those non-absolute

judgment calls -- they apparently can project elcher
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around or through land masses in this theory.

Now this may explain Newfoundland's fears about Nova
Scotia's claims off Labrador, but on Newfoundland's
apparent theory, Nova Scotia could project right through
the island at WNewfoundland and cut the other side.

Now this was justified in orals, partly on the basis
of the treatment of the Channel Islands 1n the Anglo-
French arbitration, but that case invelved equidistance
construction lines, not a frontal projecticen. And on our
analysis -- and I don't know if this has been provided to
the Tribunal and the other side -- perhaps we should
provide it to both at the same time. We will provide an
illustration showing the construction of the relevant
points in the Anglo-French and how they went around the
Channel Islands. It didn't depend on going through them,
and 1t was based, in any event, on enclaving the islands.
So the coastal points that defined it, as you'll see in
Anglo-French, were possible without going through the
islands.

Now thig is in our view an odd coast, but a very
ugeful one. It provides the entire basis for this new
bisector in the second segment of the boundary. and in
our view explains why they needed to have a bisector on
the first segment. Because the median line actually

wanm 't that much worse, it might have bsen hetter, for
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Newfoundland in the earlier portion of the boundary. But
if they had started out with the median line, there would
have been no basis for changing part way through, so a
bisector had to be the basis.

Now this new bisector was not enough. Newfoundland
finds a need to shift the gtarting point in the south 34.6
nautical miles or about 64 kilometres or so towards Nova
Scotia, with the result shown here. Why? The first
reason given was that this corrected for a disproportion
in coasts in the inner sector, as in the Gulf of Maine.

And indeed, the line is moved 1in proportion to the
measurements that Newfoundland assigns to those coasts.
Measurements, which are at odds with its own theory of
frontal projection, as they include coasts that can't
project anywhere. But, Newfoundland never bothers to
check the division of maritime areas in the inner sector.
If 1t's close to the ratio of coastal lengths, the
disproportion can't be evidenced by a simple disproportion
in the coastal length. That is -- sorry, if the maritime
area 1s similar. The point being that proportionality --
disproporticon is evidenced by a comparison of the coastal
length to the maritime area that it generates, not just by
the coastal length by itself, although it's sometimes used
that way. Tt's used that way 1in particular ¢ircumstances.

In the Gulf of Maine they didn't check the maritime
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area, but then they were using a method and in a context
where they assumed, and stated so, that they were
affecting an equal division of areas already, so they
could just assume that the coastal fronts had to be
proporticnal.

Newfoundland is not here in this context. We are also
not in the sort of open sea context where it becomes
difficult in a shelf delimitation to determine where the
area 1is, as we have already seen.

So why has Newfoundland gone through these steps,
these manipulations? What was 1t about the geography that
led inevitably to this combination of methods.

And Newfoundiand suggested in their Memorials that was
done as part of a test of a provisional equidistant line
in the middle sector. If I could have the next text line.
Sorry, I am skipping ahead a bit there.

And in describing the line that they intended to draw
or promised to draw, they said the provisional line
considered below has been constructed on the basis of this
definition, that is a standard equidistance definition.
But the line never appears in the Memorial. So having
said they would do this for the inner sector, they didn't,
until this hearing.

Now Mr. Colson took us to task for demanding this of

Newfoundland and not doing it ourselvez, which is not
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quite true. Nova Scotia in its Counter-Memorial -- and
this is where we come to the point, I guess -- made it

clear that the provisional median line was what we were

talking about in the inner sector, where both parties seem

to be agreed that it was a relevant provisilional step in a
situation of oppositeness. Both parties agreed that was
the situation then.

And that status, provisional gstatus, even if not
presumptive, 1s reserved for opposite coasts as confirmed
in Libya-Malta, Jan Mayen, although it sounds like
somebody in the International Court may be thinking of
going further than that with it, but the courts haven't
vet .

And the guestion is particularly important in this
case, as Nova Scotia's line, as discussed in the Memorial
18 essentially a simplified median line, which Mr. Colson
at least came close to conceding on Tuesday.

But whatever the basis, Newfoundland asserts that its
test of the median line in the inner sector showed serious
problems arising from at least two major features, the
inequity resulting “rom St. Paul, an: the impact of an
alleged situation of concavity. So I want to test those
hypotheses, for that's what they are, against the real

line.

Now to begin with St. Paul, I'm not quite sure how Lo
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deal with Professor McRae's approach to St. Paul. If I
heard him correctly on Monday, it is somehow relevant to
the status of St. Paul Island that its lakes are badly
located. It has less than robust trees and 1ts governance
in the colonial period was subject to change, as was
Newfoundland's, of course, and much later in the day. But
most significant of 211 it seems is that St. Paul by
virtue of its position caused a lot of shipwrecks. And
this scmehow affects the weight it should be given. It
is, he said, essentially a hazard to navigation.

We have to admit the shipwrecks and ask for others to
be taken into account, I suspect. But they did not call
it the graveyard of the Gulf for nothing. But it's
irrelevant. There is no good island, bad island theory of
delimitation. 2And as there has not been any wrecks
lately, perhaps we can just claim the igland as
rehakbilitated.

So let's return instead to the facts, inconvenient
though they may be. In their Memorial, and again in
orals, we hear that St. Paul gives an unwarranted boost to
St. Paul -- to Nova Scotia at the start of the line. AaAnd
the implication of a boost is that its effect continues to

effect the line. Now it could on Newfoundland's method,
but not on ours.

1]

This slide shows the actual impact of St. Paul in the
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inner sector, and indeed Newfoundland came forward with a
version of this in their slides. §St. Paul affects the
line for 74 kilometres. The total area generated is about
186 sguare nautical miles or 637 square kilometres in the
inner sector only, as defined by Newfoundland. NWot a huge
impact. Even if vou allowed four or five kilometres for
the coast of St. Paul, it generates maritime area at a
rate below the average for the coasts of Nova Scotia and
Newfoundland.

Now Mr. Colson's ?esponse was that the size of the
impact doesn't matter. We disagree. We think it does.
It's an equity in fact, not an eguity in theory that
matters.

In some, unless we believe islands are not entitled to
zones at all, the impact of St. Paul is entirely
proportionate. The Newfoundland sclution would place
their line about 13 nautical miles from St. Paul, close
enough that vyou could stand on the hill and watch the
drilling.

And as explained in Nova Scotia's Counter-Memorial,
Newfoundland has offered no evidence thar islands of this
lmportance and 2ize and in thas relation to the coast have
ever been given no effect.

And finally with the conduct of the parties with

respect Lo St. Paul is rather convincing.,
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What about the concavity then, the alleged concavity
and its impact? Here we have Newfoundland's explanation
for why it i1g in its own words "squeezed between the
jurisdictions of France and Nova Scotla, just as Germany
was squeezed between Denmark and the Netherlands". Yes.

Mr. Colson says we are quibbling with the graphics and
declines to go down that road. 1It's the same rocad where
the primary and secondary coasts were. We gstill feel this
dlagram represents nothing to do with reality. What
Newfoundland has done is draw a blue polygon here that
relates to absclutely nothing. No bordering coasts, no
boundaries, and shown that it is the same shape as the
polygon in the North Sea cases.

Well, of course, it is. That's how they drew it. But
as shown below here, where we have put twe color blue in,
Newfoundland has an actual situation, it's a bit
different. It uses for the jurisdiction of St. Pierre,
the French claim in that case. Even what appears as the
medlian line in the south seems to be the line drawn
between France and Cape Bretorn.

But, of course, France lost. And indeed, ¥Wewfoundland
admits that later, but they don't explain in the light of
that how thig is relevant. Because it is not just the
decision that they omitted, along the coast they have

added these lines, which are highlighted in vellow here
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and here. You notice them in this upper diagram.

Why? The Newfoundland zone doesn't stop there. The
water doesn't turn white. It continues on, as shown in
the larger diagram. But, of course, if that were shown
the polygon would be the wrong shape, so 1t has to be cut
off.

So let's return to reality. The drastic effects of
the median line in the inner sector, which Newfoundland
says 1t will test, but never really does, do not appear.
The line does not swing directly across the coastal front
causing a cut-off, nor is the Newfoundland ccast concave
in any event. The coast is relatively straight with a
protrusicon, Burin at one end. 2And the indentation of
FPortune Bay has no effect. The controlling base points
are out in front of it.

In the end, we do not really need to debate what each
side divines from reading the end trails of the maps.
It's proof of equity or ineguity on the facts.

This slide shows the result with the three lines,
Newfoundland's proposal, the median line and the existing
lire.

The median line allocates Newfoundland only 544 square
kilometres, 59 square nautical miles, less than what it
gets with its proposed line. Where is the significant

difference to justify these contortions?
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The difference between the Newfoundland proposal and
. the existing line is not more important, 327 sguare
nautical miles.
PROFESSOR CRAWFORD: 1 notice you have drawn that line
stralght across -- I'm sorry. No, no.

PROFESSOR SAUNDERS: Sorry. That actually just uses

Newfoundland's closing lines. It becomes even clearer
when we consider the ratios comparing Newfoundland's
maritime area to Nova Scotia's in the sector for all three
lines. Their line results in a ratio approximately 1.8 to
1. The median line is 1.7 to 1. This 1is Newfoundland
area to Nova Scotia area. The smaller. And the existing
line 1.6 to 1.

So what is the purpose of all of this? Why not adopt
the median line, or Nova Scotia's proposal what is the
simplified median line? And the answer is readily

apparent, 1if we consider the impact. Just the shift to

the west of 64 kilometres based on the alleged

| disproportion in the inner sector, which we know does not
exlst, 1s transferred to the perpendicular and adds to
Newfoundland's area along the length of the perpendicular
approximately 696 kilometres along the way. Gets an
additional 44,500 plus square kilometres just from that

| one manoeuvre, all made possible by the licttle coast at

Connaigre Head. And the 64 kilometre shift dewn the line.
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That area 1is larger than the entire area in the inner
gector on both sides of the line. 2And vet it is put in
place partly, allegedly to correct a marginal
disproportion between the two areas in that zone. It's
bigger than the whole zaone.

PROFESSOR CRAWFORD: This is, of course, a general problem
with perpendiculars.

FROFESSOR SAUNDERS: Yeg.

PROFESSOR CRAWFORD: And it was able to be avoided in Gulf
of Maine simply because you had a straight coast and the
box like structure pbehind the coast. 2And an agreement as
to where the line would end. And it was all of those
factors taken together, which meant that it simply didn't
create problems.

PROFESSOR SAUNDERS: Perhaps I will remove that page from my
argument but, vesg, exactly. Those -- it's not --

PROFESSOR CRAWFORD: I'm sorry, that's my reading.

PROFESSOR SAUNDERS: I'm agreeing completely that the length
of the line was important. It wasn't that far from the
cuter sector in Gulf of Maine to the triangle. The
triangle constrained the lateral movement, which was
important . You couldn't have a big shift one way or the
other. And as you say, it was largely one backing
rectilinear formation, which is not the case here. None

of the reasons for doing it in the Gulf of Maine are




- 691 -

present.

But in the end, Professor McRae, has told us -- and
this was mentioned in the Memorials, the shift has little
to do with the inner sector at all. Newfoundland simply
needs to be well along to the west on the closing line for
the perpendicular to have the desired effect in the outer
sector.

Newfoundland referring to the Chamber in the Gulf of
Maine and their concern to set up the outer sector, says
that this 1s not a problem, because that's what they did
in the Gulf of Maine. But in the Gulf of Maine, apart
From what Professor Crawford has just said, only the inner
coasts were considered to be relevant. 8o, of course,
using those proportions made some sense, I still would
question how much. But here, there are outer coasts that
are relevant. 7It's a much, much longer line and a huge
area with no constraining factor of the triangle.
Newfoundland makes this change withiout any demonstration
of a degree of disproportion in the inner sector clearly,
and assumes that there is a disproportion in the outer
sector without bothering to show it. So it can't be
related to the inner sector, we know what the result was
there. It isn't related in any rational way to the outer
sector, it's just done.

Now in sum, this situaticon, this case, not the Gulf of
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Maine, 1s better dealt with as suggested in the Anglo-
French case -- arbitration whexre the Court said it wasn't
obvicus -- in response to an argument -- why the inner
coasts should have absolute relevance in the outer sector.
Furthermore, this inconsistency was not removed, as the
Court said, by invoking proportioconality. For that did not
explaln why the inner coast should be used at all.

In the end, there is no reason, no principle behind
the inner line and the wegtward manipulation of it.

Newfoundland simply applies methcds that were found
useful in an entirely different geography, using a
different equitable criterion, and has not demonstrated
any need to depart from the median line or its equivalent,
the existing line confirmed by the conduct of the parties.

Now in the outer sector, Newfoundland makes the
transition to the outer sector via its line from Lamaline
and to Scatarie. The small problem with this line,
although by this peoint it's hardly relevant, it's a line
joining the outer coast point to an inner coast point,
which causes some conceptual difficulties compared to the
Gulf of Maine, where they were the last two opposite
points. Lamaline is intersected only laterally. It comes
in obligquely, as it were.

It's not parallel to any backing coast that can be

ldentified, this line, as it was in the Qulf of Maine,
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critically in the Gulf of Maine. So we lose that
justification altogether. So from this line what we --
PROFESSOR CRAWFORD: Sorry, what would that criticism mean
on my elaborate hypothesis as to where a -- are you saying
that the closing line ought not to be drawn there, because
I think everyone had been proceeding on the basis of a
general acceptance of that as a reascnable closing line?
PROFESSOR SAUNDERS: I suggested that 1t is not a major
problem at this poilnt, because the serious problems are
inside. If you are comparing to the Gulf of Maine, it
becomes difficult, because they aren't in fact the last
opposite points, which was how the Gulf of Maine was
drawn. But as I said, not a major problem. The bigger
problems are inside and outside.
The biggest problem with the line, however, 1is that it
1s not parallel to anything. It‘s a line. Two points.
In the Gulf of Maine, the Chamber was quite explicit, the
line was useful, partly because the parties seemed to
agree where 1t was. But, largely, because it parallelled
the back of the rectilinear formation. It's simply not
the case here.
In fact the only way to follow -- sorry --
PROFESSOR CRAWFORD: Sorry. I'm sorry.
PROFESSOR SAUNDERS: -- yes, the only way to follow the Gulf

of Meaine in this case, would be to continue the coastal
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bisector from the inner portion, because that's the
bisector of the inner coastal angles. And all the
perpendicular was in the Gulf of Maine, or in any other
case, 1s a bisector of a straight line. It just happens
to be 180 degrees. The bisector here, there is nothing to
bisect with a perpendicular. So the bisector is this line
A to B. It would have to be projected to the edge of the
margin on Newfoundland's reasoconing, if we are trying to
reflect the inner coastszs, as they did in the Guif of
Maine.

So really we have a perpendicular headed out to the
margin. Newfoundland has obviously exaggerated the
significance of this method that has been used in only one
decision, a perpendicular to a closing line, which they
refer to as -- the Gulf of Maine as the classic example.
Which we refer to as the only example. But the
justification is that it wasg done in the identiecal
geography of the Gulf of Maine. It's not identical. No
backing coast. ©No rectilinear formation, the essential
requirement. But, of course, the bisector would not be
favourable to Newfoundland. B2nd the potential impact
here, as we stated is much larger, both in the length of
the line and the possible lateral movement, because of no
closing point. And it lacks the final justification that

they had in the Gulf of Maine, which was that the line was
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at least parallel, roughly, to other claims the
orientation was similar to the equidistance line, and to
former claims of the parties.

Here Newfoundland has never proposed anything that
loocked like this before. And i1f anything zroughly
parallels equidistance at least until that jog to the
south -- apart from the jog caused by Burin here, and
ancther down here caused by these capes, it's the 1964
line, the existing line that roughly parallels
equidistance, and indeed obviously has a history with the
parties, not the perpendicular.

Finally, I would note that the Chamber considered the
effect that the perpendicular would have as it came out of
the Gulf on seabed resource division in the outer area,
and assured itself that the result was equitable, that
both parties would continue to have access to areas for
prospecting.

It appears that Newfoundland has entered into the same
ingquiry with regpect to the perpendicular, but with
different results. Irn sum, this line has none of the
advantages of a perpendicular in the Gulf of Maine, and
all of the disadvantages of a method chosen on two
isolated coastal points extended over long seaward

eXpanses.

50 in the end, what 1s Newfoundland's line based on?
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There are too many differences from the Gulf of Maine to
sustain that fiction. But the methods accomplish what
Newfoundland wants. Only by forcing the methods onto a
completely different geographical situation. Different in
terms of the geography, different in terms of the parties’
conduct and prior claims. And the other geographical
rationales are either nonexistent, as in the inner sector,
or irrelevant as in the outer. It's artifice upon
artifice using the coastal descriptions.

Mow Newfoundland's test of the eguity of the result,
as I have said, 138 based entirely upon proportionality.
And its test of proportionality, we argue, is too flawed
to be of any real assistance. They use the wrong coasts
tied to the maritime area to arrive at a result that bears
ne relationship to anything that's involved in this case.

Indeed, if Newfoundland were serious about 1ts own
theory of coastal fronts, and leaving aside the projection
across the baguette, its coastal lengths would be
reflected more by this diagram than by its own, because
that's how Newfoundland would project southward a frontal
projection.

But what's left of Newfoundland's neutral --

PROFESSOR CRAWFORD: Sorry. Sorry --
PROFESSOR SAUNDERS: Yeg, Professor Crawford.

PROFESSOR CRAWFORD: -- and on --
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PROFESSOR SAUNDERS: We are not adopting this.

FROFESSOR CRAWFORD: -~ no, I was -- I was I suppose going
to ask you to apply the reasoning implicit in that -- in
that to your coastline, but I think that's probably an
unfair question, so --

PROFESSOR SAUNDERS: No, we are simply comparing 1t to what
they have argued. We are not arguing for the method to be
adopted, no.

So what do we have left of Newfoundland's supposedly
neutral objective application of the immutable law of
geography tCo this situation? The line is not based on the
transference of the raticnale in the Gulf of Maine. We
know that. The rationale at every stage cannot be applied
tc this case. It's not based on the correction of supposed
disproportions that it identifies. Some don't exist at
all. And the others are not shown to be a serious factor
or not even connected to the line as it's drawn, as with
nonencroachment .

Nonencroachment is nonabsolute as its application
seems to be for Newfoundland's coasts, is simply not of
aszlistance for most of the boundary. And, of courge, the
line -- yes, Professor -- I am arguing that the
nonencroachment is not of assistance for most of the
boundary. But that in any event, the way nonencroachment

has been applied, via frontal projections, haa been quite
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differential for different coasts.

Now Newfoundland's argument is that this line, and its
testing for equitableness has nothing whatever to do with
resource location. Thisg result of this line that is not
connected to anything in the law, 1it's just another one of
those remarkable coincidences.

So what of Nova Scotia's line? And obviously this is
a bit simpler. For Newfoundland our line 1is nothing more
than a rehash of phase one. And we disagree. Before I
run through the rationale coffered for our line, let me
just clear up a couple of preliminary matters, if I may.

First of all, thigs line is shown by Nova Scotia in its
Counter-Memorial and critigued by Newfoundland on
Tuesday -- I don't want to lingexr on this, because I don't
think it's too important, but we do have to confess
something. A couple of things should be noted. This line
was not, as suggested by Mr. Colscon, introduced as part of
a search for an alternative gecgraphic method, nor was it
proposed as a delimitation.

It was explicitly put forward in the Counter-Memorial
as a rebuttal to a very sweeping Newfoundland statement to
the effect that the Nova Scotia line could not relate to
any conceivable method. That's all -- that's what it was
used for. The method employed took the last two

equidistant points on the inner sector and continued a
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line based upon them, as was done with the last Lwo points
in the Anglo-French. And obviocusly, we were being a
little excessive where we found the inner sector. It was
also part of the point.

The Anglo-French, as was pointed out to us, involved a
half effect, but it explicitly said in the Counter-
Memorial that didn't apply here. The rest of the Angloc-
French is applied in this way. But in any event,
Newfoundland overstates the importance.

But we also have an errcor that was revealed by
Newfoundland, our divergence from the real course of the
line determined by the two points. I am afraid this is
our fault, not Newfoundland's. But not in the way alleged
by Newfoundland, and not inveolving any subterfuge. Hexe
is the explanation.

As was stated in our Counter-Memorial, the 1line in the
figure shown by Newfoundland stopped at 46 degrees north,
because that is where the controlling points from the
cuter sector began to come in. That was the reasoning.
The equidistance line that Newfoundland compares to our
extbension, the one that was left over in the diagram, was
based on the line with the outer points, asz shown here.
Explicitly, they weren't used in the extended figure. But
the base point wasn't shown. That created the small

divergence pointed out by Newfoundland.
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The second point I want to address is the question of
the line between Sable Isgland and Cape St. Mary's. As
noted earlier, we feel Newfoundland exaggerates the use of
this line to justify their focus on Sable. It was,
however, pointed out in support of our main rationale, and
in any event, it is at least interesting that this effect
occurs, a mid-peint within 200 metres on a line of this
length. The mid-point between Sable Island and Cape St.
Mary's, within 200 metres of the 135 line, which is no
difference at all at this scale.

PROFESSOR CRAWFORD: I take it that's just a coincidence?

PROFESSOR SAUNDERS: Another one, yes. As far as we know,
we have no evidence. We are just pointing ocut --

PROFESSOR CRAWFORD: There 1s no evidence that in 1964
anyone - -

PROFESSCOR SAUNDERS: No.

PROFESSOR CRAWFORD: -- anyone knew that?

FROFESSOR SAUNDERS: No, there isn't. And all we arxe
suggesting is 1f you wish to apply the method defined in
the documents, it would be possible to apply this method.

PROFESS50R CRAWFCRD: 2nd neither in 1964, nor in 1972 was
sable Island considered at all in texrms of the
construction of any turning point?

PROFESSOR SAUNDERS: Not that we are aware of.

FROFESS0OR CRAWFORD: Na.
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PROFESSCOR SAUNDERS: The other point that we would make
though, as to his reference that us finding this by triail
and error, and sort of running down the coastline, I think
trying to figure out where it was, but our technical
expert assures me there was no trial, there was no error.
There was one shot. The base points are simply those
which are legislated by Canada. So that the line is
actually drawn from the legislated base points, not from
chosen points. But then you could say that they aren't
actually the only opposite points, but cut of this entire
case, perhaps we are entitled to one judgment call.

PROFESSOR CRAWFORD: Can we go back to your previous
graphic, which 1s the one that shows your big area?
That's it. If we took the wview that the relevant area was
not the whole relevant -- the whble area of relevant
potential entitlements as defined in a different context,
was it in Jan Mayen, but that it was the area generated by
coasts, which could potentially have an effect or bear
upon the area to be delimited having regard to the
opposing claims, something along those lines, and
obviously, I haven't written this down. What difference
would that make to the area that we can now see?

PROFESSOR SAUNDERS: That is the conundrum. And that's why
we drew this the way we did. If vou choose the coasts in

advance by any method, we did it backwards. There is a
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certainly circularity here, 1f you do it the way that's
being suggested. And it's the circularity that's clear in
Newfoundland's argument. What Newfoundland says is this -
and I will come back to the answer, but if I could explain
this first. Newfoundland says we choose the relevant
coasts based on which ones face towards the relevant
maritime area. Fine. How do you choose where they face?
They face perpendicularly towards a relevant area. Okay.
Having defined the coast, how do you choocse -- know where
the relevant maritime area 1s? Well vou define it as
being the maritime area within the projection of the coast
that you just choge. How did you choose the coast? By
the ones that face towards the maritime area. It becomes
circular very quickly and subjective. If we assume we
have to chooge coasts that affect the delimitation, it
means we have to assume a delimitation method in advance,
as well. If the method were equidistance, for example,
the conly points in Newfoundland and the cuter sector would
be a few points on Burin, and a few on the Avalon. How do
vou judge the length of that ccast? The 10 or 20 miles at
the end of those peninsulas or some other form?

The other alternative is not to focus on
proportionality as a test of the equity, but rather the
equities of recognizing the history of conduct.

PROFESSOR CRAWFORD: Yes, but let’'s assume we are delimiting
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coasts of this configuration, and there has been no prior
conduct, as would be the case in many parts of the world.
And what do you do then?

PROFESSOR SAUNDERS: The first thing I would do, I would
suggest, is this, the size and the breadth is purely a
visual feature of a brand new zone that has never been
delimited before. The fact that it's large, if that's
what the coasts generate, that's what you're trying to
find out about. 8o you're trying to determine how the
allocation actually -- if it's a proporticnality test. If
it's not a rigid proportionality test, then it becomes
less important. But as soon as you go in to define a
relevant maritime area without making arbitrary decisions
on where to stop, not connected to the seaward extent of
the zone, it's hard to see how it's done properly. And
Newfoundland's method to us makes no sense, because it
doesn't connect to the nature of the zone.

Yes, Mr. Legault?

MR. LEGAULT: Professor Saunders, just very briefly. Do you
know off-hand of any case in the jurisprudence where the
relevant area has been designated first, and from that,
the relevant coasts have been deduced? Or has it
generally been, first select your relevant coasts, then
determine your relevant area?

PROFESSOR SAUNDERS: Newfoundland aggerts that it's always




- 764 -
choosed the coasts first, but in fact, if you leocock at gome
of the cases, that's not entirely clear. 1In St. Pierre,
for example, the Court said first that the general
maritime area it was agreed by the parties, and they
worked from that in choosing the coasts.

Gulf of Maine, likewise. The area was practically
defined for the Chamber, who then chose the coast.
Tunisia-Likhva, the precise definition with the Meridians
was done after the coasts were chosen, but the general
maritime area was defined first. So, in fact, 1t's not a
consistent practice to choose the coast first.

Now we have argued -- if I could go ahead a bit. Yes.
And another one. Yes. That's it.

We'll start with the total offshore areas of the
parties, divided by the once and future line. We argue
that this area has some relevance by way of general
context, because of the history, because of the nature of
Lhese zoneg.

But that the delimitation can be practically effected
by use of the relevant area defined here if
proportionality requirements or calculations are reguired.
If they are not, our approach does not require precise
definitions of the relevant maritime area.

But what of criteria and methods? Our line can

fortunately be explained in fewer steps than that of
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Newfoundland, but it's not entirely a one trick pony, as
Newfoundland would allege.

We begin with two primary equitable criteria we
believe are founded in the facts of this case, and
supported in the jurisprudence.

They are to give effect to the conduct of the parties,
as much as it can be determined. And the equal division
of overlapping areas of entitlement, although where we
actually apply this as a direct criterion, you cculd call
it maritime projection, and it wouldn't watter, because we
don't apply it in the outer area as a method, only as a
test. Auxiliary criteria to test the equity included
proporticnality, the possibility of cut-off, and the
gquestion of resource location and access.

In the inner sector, however, where the c¢oasts are
opposite, other considerations did apply, and I mentioned
this, including the c¢riterion of equal division, equal in
principle at least.

I missed one for you there. Okay. Could we have that
orie again?

The primary criterion, as we did -- or the first of
the primary equitable criteria involves the overwhelming
evidence of the conduct of the parties as evidenced by
everything that's been listed by Mr. Rertrand this

morning. The Agreements, the permit conduct, and the
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pclitical conduct, as well.

The existing boundary is -- the existing boundary is
an application of the methods employed by the parties in
the inner sector, and a reflection of their conduct in the
outer sector, and it generates, in cur view, a
proportional result.

Now we have -- if I can just move ahead a bit. We

have, as far south as 46 degrees north, a line justified
both by a median line, and by the very strong evidence of
mutual conduct, including the 1964 Agreement ocut to 2017.
And the Nova Scotia permits, coupled with the Mobil
permits, as far as 45 degrees, as well as, all the other
evidence.

That is the line proposed by Nova Scotia. The line in
use, in practice and legislation for many years. But in
phase one that's all we had to say. The equity of the
line was irrelevant to the question of the binding
agreement. Here however, we do go further. We test the
line for proportionality, even using the full coast of
Newfoundland appropriate to cur method, if not to theirs.
We feel the existing line delivers a fully proportional
result, and all of that is fully addressed in our
Memorial, in our Counter-Memorial.

And we consider, yes, we admit it, the impact of the

major known perspective astructures in the immediate
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vicinity of the line. Laurentian Sub-basin. Compatible
with the standards expressed in the Guif of Maine, we see
that the line leaves to both parties, and to France, areas

within which they can carry out prospecting activities.

In sum, this lipe is the line created by the parties
in their conduct. It is a line justified by the genersl i
geography of the area, and it's one that avoids, in the
outer sector, the possible distorting effects of
equidistance. And it's a line that eguitably divides the
potential resources of the sub-basin, the identification
of which is what most likely prompted Newfoundland to
initiate the dispute.

It is, as my colleague Mr. Fortier will tell you, both
the eguitable line, and the right line.

If there are no further guestions? Thank you.

FORTIER: Mr. Chairman, I have been drinking a lot of

water, could I have a two minute break, please, which
might serve another purpose for Mr. Legault?

{Brief recess)

ME. FORTIER: Mr. Chairman, members of the Tribunal, I -- I

have been thinking in the last few minutes -- why don't we
turn off the -- let's turn off the screen. Let's turn off
the -- I -- I'm not -- I don't need any graphics to convey
Nova Scotia's last message to the Tribunal, although we

have prepared some, I'm going to do away with them.
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Before I start my péroraison, so to speak, I would
like to address a couple of comments to Mr. Legault. And
I do thisg very respectfully.

The line of questions which -- which were asked, which
was asked of Mr. -- of Professor Saunders earlier this
afternoon, was based on your reading of the Jan Mayen
decision by the Internaticnal Court of Justice. And I --
in the last hour, with the assistance of my colleagues, I
have reread the relevant passages of Jan Mayen, and -- and
very respectfully, since you and the other members of the
Tribunal will have the weekend to, I'm sure, reflect on
what you have heard in the course of the last five days, 1
~-- I invite you to lock in particular at paragraphs 18 to
20, of the ICJ decision, as well as paragraph 59. So
that's paragraphs 18 to 20, and paragraph 59. And I
believe, I say this wvery respectfully, that you will see
that the premise of your question is not borne out by what
the Court said.

MR. LEGAULT: I accept your invitation gratefully. Thank
you.
ME. FORTIER: Thank you.

Mr. Chairman, menmbers of the Tribunal, it's -- it has
been a very long week. Since Monday morning, vyou have
listened very patiently to counsel for Newfoundland and

Labrador, and Nova Scotia, expound about -- upon their
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regpective theories of this very important case.

And as f£ar as -- as far as I'm concerned, as agent for
Nova Scotia, I cannot add or indeed, subtract anything
from what my friends, Dean Russell, Maitre Bertrand, and
Professor Saunders have said on law, conduct, and
geography.

Soon the advocates will be silent, and you will retire
to deliberate with transcripts, and Memorials, and
figures, and exhibits, expert evidence, and not least,
vour own vast experience and wigdom. All week vyvou've
heard claims, and counter-claims, accusations, rebuttals,
denials, admissions, pleas. Is the law a rubber band, or
a bar of soap? Are we talking about a -- a buffet, or a
smorgasbord? Un potte au feu, or an ice cream, curry? Is
that for here, or to go? Domestic or international?
Rules, principles, or criteria? Primary or secondary?
Bisector or perpendicular? Mervcator or conic?

Perversion, subversion, or inversion?

Offshore area, continental shelf, fishery zone,
territorial sea, or EEZ, LOS, or GCCS? The litany of code
words and concepts in this arez of maritime delimitation
is very lengthy indeed.

I think though, that even my friends who represent --
my learned friends who represent the Province of

Newfoundland and Labrador would agree with me on one
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thing, TGIF. Thank God it's Friday.

In the course of this, my very brief conclusion tc the
first round of presentation -- first round presentation of
Nova Scotia, I am mindful of the fact that after the
weekend pause, and after Monday when we hear Newfoundland
round two, I will have the privilege of returning to this
podium.

At thig point in time, I only wish to recall a few
very gsimple and very basic truths concerning the case that
you have been asked to decide, and that vou will decide in
due course. And as we prepare to part company for the
weekend, I ask no more than that over the next two days,
as you ponder the arguments that you have heard, and as
you begin to think about next week and bevond, vyou bear
these in mind.

First, vyour mandate, Mr. Chairman, members of the
Tribunal, is intimately tied to the political and
legiglative process by which the rights that are at issue
between the parties came into existence in the first
place. The purpose of this arbitration is to complete, to
finalize the regulatory scheme which is defined in the
legislation. The practical application of the
delimitation that you will carry out will determine which
province gets to share certain responsibilities and

certain benefits with the Government of Canads --
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entitlements that the Supreme Court of Canada has twice
ruled are enjoyed exclusively by the federal government.

Professor Crawford wondered aloud yesterday whether,
when one enters into the field of Canadian pelitics,
everything becomes soft and mushy. I say to Professor
Crawford on behalf of all of us, I'm sure, welcome to
Canada. It may be confusing, but to us, it is home.

Second, vour mandate, Mr. Chairman, members of the
Tribunal, reguires you to apply international legal
concepts to domestic subjects, and to a domestic subject
matter that, not surprisingly, are unknown to a law that
governs relations between sovereign gstates. But this
obstacle has already been negotiated; it's already been
dealt with in vour award in the first phase of the
arbitration when you found that the Terms of Reference
provide the flexibility reqguired to apply rules of
international law to transactions which took place within
Canada by reference to Canadian law and politics. You did
i1t -- you did it in your Phase One Award, and you then
ruled clearly that you would have no difficulty doing it
in the second phase of the arbitration.

Third, the most elemental consideration in the
international law of maritime delimitation is the legal
basis of entitlement regarding the area to be delimited.

The basis of entitlement is both the point of departure
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and the benchmark of relevance for all other
considerations in the delimitation process. It is,
indeed, primordial and it then dictates to the
adjudicators the weight to be accorded to all relevant
circumstances in the delimitation.

Fourth, the question of entitlement and of definitiocn
of that which is to be delimited on the one hand and the
question of delimitation on the other hand are distinct.
They are found in different sources. The two gquestions
are, nonetheless, complementary since the legal basis of
that which is to be delimited and of entitlement to it
cannct be other than pertinent to the delimitation. These
are all words which members of the Tribunal will recall
are to be found in the Libya-Malta decision of the
Internatiocnal Court,

Fifth, in this case, the legal basis of that which is
to be delimited and of entitlement to it, that is the
tegal basis of the offshore areas and of the partieg'
entitlement regarding those areas arises exclusively by
virtue of a negotiating process, the resulcs of which have
been enshrined in legislaticon. That is a fact which
cannot be modified, nor need it be modified for the
Tribunal to fulfil its wmandate.

Yes, the application of international law to such an

entitlement is unprecedented, but it is just as surely
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what the Terms of Reference, your Terms of Reference
reqguire.

Sixth. Sixth, basic truth. The applicable principles
of international law, Mr. Chairman, members of the
Tribunal, comprising the fundamental norm, of course, of
maritime delimitation, are, in fact, fully capable of
application in this case. The norm has proven itself
sufficiently robust and flexible to apply as we saw in the
course of the last two days to novel subject matters, from
the North Sea cases to the Gulf of Maine to the Jan Mayen
decisions. The same norm, the same tools, the same
technigues that have been tried and tested in other
maritime delimitation cases can be applied to divide the
areas at issue here. The only fiction or modification
that is reguired is to treat those international
principles as applicable to the parties in this case as if
they were states, and this is already achieved in the
Terms of Reference.

Seventh. Seventh basic truth that I pray you take
with you over the weekend. You are not confronted here
with a tabula rasa. Rather, a line dividing the parties’
offshore area currently exists. Call it what you wish.
Call it what you wish. The fact remains that a line
exlsts, both in fact and in federal and provincial law.

Eighth. That same line has existed 1n some form, de
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facto or de jure, for almost 40 years, and please remember
that this line was a product not of a bhurried, eleventh
hour deal, but of many vyears of reflection and negotiation
as the evidence discloses.

Ninth. Ninth basic truth. Since 1964, Nova Scotia
has faithfully, consistently and openly respected and
applied the existing line in its laws, in 1ts regulatory
and permitting practice, and in its relations and
agreements with other governments in the region. For at
least some, likely much, and arguably, nearly all of that
period, Newfoundland and Labrador has also respected and
applied that line. It "agreed" to that line in many ways
in 1964, and again, in 1972. It describes that line in
the context of these very proceedings as -- and I quote,
"the defined element of a boundary agreement" and as "the
identification of the boundary lines." It issued permits
that conformed to that line, extending from Cabot Strait
Lo, we're now told, precisely 267 nautical miles to sea.
It continues to respect a boundary between it and Quebec
that was defined during the same process that produced the
existing line. This line between Nova Scotia,
Newfoundland and Labrador never became legally binding.
That has been decided. That is settled. But the
consensus line of the premiers in 1964 has survived for

many years and has been used by both provinces, ag Mr.
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Bertrand demonstrated this morning. To paraphrase the
International Court of Justice in the Tunilsla-Libya case,
"The conduct..." -- "This conduct is one of the indicia
which your Tribunal must take into account since it
demonstrates that both parties themselves considered the
line to be eguitable." The line is not dispositive. If
it had been dispositive, there would not have been a
gecond phase. But it could only -- it can only avail as
relevant cilircumstance.

Tenth and final truth, which I invite members of the
Tribunal to reflect on during the weekend. No other line
was ever formally claimed by Newfoundland until August of
this year when it produced its Memorial in this second
phase of the arbitracion. Thig, Mr. Chalrman, members of
the Tribunal, is fully 13 years after the Canada Nova
Scotia Accord Act became law with its Schedule 31 in 1988.
That is 14 years after the Canada Newfoundland Act became
law in 1987. That is 17 years after the original 1982
agreement between Canada and Nova Scotia setting out the
boundary by longitude and latitude was implemented in
legislation in 1984.

That 18 17 years, as well, after the Hibernia
reference determined once and for all in 1984, that
Canada, not Wewfoundland and Labrador, enjoyed exclusive

ownership and jurisdiction over the resources of the
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continental shelf offshore of Newfoundland.

And that 1s 29 years aftexr, as your Tribunal has
found, Newfoundland first suggested that there may be some
controversy regarding part of the line dividing the two
provinces' offshore claims in 1972.

So these, Mr. Chalrman, members of the Tribunal, are
the basic truths which I wanted to identify, and which I i
pray you carry with you to your home, vyour hotel room this
weekend, as you begin tc -- or continue to reflect on the
evidence which has been put before you. And I am
confident, as agent for Nova Scotia, that as you continue
your reflection, as you continue your -- vour discussion,
and as you come to apply the principles of international
law, the fundamental norm, vou will determine that the
line proposed by Nova Scotia, to divide the respective
offcshore areags of the parties, is an equitable line.

Tt's been a long week, TGIF, and on behzalf of Naova
Scotia, I thank vou, Mr. Chairman, members of the
Tribunal, for your attenticn to Nova Sceotia's i

presentation. And I wish you a good weekend.

(Adjourned)

Certified to be a true transcript of the

proceedings of this Arbitration as

recorded by me, Lo the best of my ability.
7~
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