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CHAIRMAN: Mr. Fortier?
MR. FORTIER: Thank you, Mr. Chairman. Good morning. Mr.
Chairman, members of the Tribunal, I have the honour and

privilege to lead the oral argument on behalf of the
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Province of Nova Scotia this morning.

In a news release which was distributed to the media
on the 12th of March, 2001 -- it seems like a long time
ago, doesn't it -- the opening day of the hearing in the
first phase of this arbitration, the Government of
Newfoundland and Labrador clearly stated what this dispute
was all about: access to hydrocarbon resocurces, not just
anywhere, but specifically in the Laurentian sub-basin.
Thelr news release stated, and I quote, "The establishment
of a boundary line will cpen highly prospective areas
between the two provinces {in particular the Laurentian
sub-basin) to exploratory drilling.

A little more than two months later, in the aftermath
of the Trikunal's Award in the first phase of this case,
in an article focusing primarily on the fate of the
Laurentian sub-basin, Newfoundland and Labrador's Minister
of Mines and Energy proclaimed his Province's intention in
this arbitration. He said, "We want it all.” If his
words were in any way enigmatic at the time, I submit that
they are no longer.

Not since Nova Scotia and Newfoundland began issuing
permits along the line that they both considered to be an
appropriate offshore boundary, almost 40 years agce, as
Newfoundland and Labrador formally articulated a different

claim to the maritime area between the two provinces,
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until now. And now that such a c¢laim has finally seen the |
light of day, Mr. Chairman, gentlemen, it must be seen for
what it is: a blatant attempt to get all of the sub-basin
and much else, as well.

My friend, Mr. McRae, on Sunday -- on Monday morning,
suggested that there was an inherent contradiction between
getting it all and splitting the difference. In fact,
there is no difference. There 1s no contradiction.
Clearly, Newfoundland's aim is to get all of the sub-
basin. The method by which Newfoundland and Labrader
hopes to attain thig goal is a grossly exaggerated claim,
a claim with plenty of "wiggle room", so to speak, the
animating spirit of which appears to be tc induce the
Tribunal to "play Solcomon", dividing the baby in half in a
mannexr that accords all of the sub-basin to Newfoundland.

But Nova Scotia knows that the Tribunal, as King
Solomon, will not accept to play this game. A&And just as
the motivations of the party willing to go along with such
a ruse were exposed to long ago, so too are Newfoundland's
intentiong in this case now clear.

This may not be a "zen delimitation", as Mr. Legault

pointed out on Tuesday afternoon, but the Tribunal is more

than sufficiently enlightened to resist the temptation

held out by Newfoundland. |

LiXe ships passing in the night, that is how
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Newfoundland and Labrador in its Counter-Memorial
describes the cases put before the Tribunal by the parties
-- like ships passing in the night.

Presumably, Newfoundland and Labrador had in mind
Henry Longfellow's imagery of "ships that pass in the
night", and speak each other in passing; only a signal
shown and a distant veice in the darkness. But 1t might
well have heeded the words of Lewis Carroll, with which
I'm sure members of the Tribunal are familiar. "But the
principal failings occurred in the sailing and the
Bellman, perplexed and distressed, said he had hoped, at
least, when the wind blew southeast, that the ship would
not travel due west.”

If it 1s true that the parties are "as ships that pass
in the night", Mr. Chailrman, it is principally because of
Newfoundland's sailing. Its master and crew have
deliberately chosen to steer a course well outside the
normal lanes of traffic, and to cry out from a distance,
even in the light of day, lest they sail too long within
range of Nova Scotia's well-aimed guns.

Perhaps the most telling manifestation of Newfoundland
and Labrador's willingness to tack back and forth at
will -- to weasel or to wiggle, to use a landlubber's
metaphor -- was provided on Monday morning this week when

Newfoundland's Agent managed to argue his case regarding
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the basig of title with barely any menticn of the words
of fshore area and no menticn at all of the phrase "The
Accord Acts". That was gquite a feat.

But, of course, the parties' positions are not ships
in the night -- at least not as Newfoundland and Labrador
imagines them to be. Rather, as the Tribunal will have
realized, the Memorials and the Counter-Memorials filed by
Nova Scotia and Newfoundland and Labrador not only speak
each other in passing, but serve tec lay bare the critical
issues that must be decided in order for the Tribunal -- I
quote from the Terms of Reference -- "to determine the
line dividing the respective offshore areas of the
parties.

As the Agent for Newfoundland and Labrador stated,
both in his introduction as well as in his conclusion
earlier this week, although the two provinces have adopted
vastly different approaches to the delimitation to be
effected in this case, in terms of theory, in terms of
analysls, in terms of strategy, in terms of presentation,
they both focus on the same issues.

What are these issues? The object and the purpose of
the arbitration and the Tribunal's mandate; the legal
basis and nature of the parties' entitlements; the
applicable principles of international law, in particular,

the fundamental norm of maritime delimitation and the




process of delimitation; the role cof conduct, in
particular, among the relevant -- the role of conduct, in
particular, among the relevant gecgraphic and other
circumstances of this casge, and the delimitation proposed
by each party, including the relevant coasts and area, and
the eguitableness of the results.

In my remarks this morning, Mr. Chairman, members of
the Tribunal, I will address principally the first two of
these issues -- the mandate of the Tribunal and the
entitlements that are at issue in this delimitation. My
colleagues, Professors Russell and Saunders, and Mr.
Bertrand, will address the remainder of the issues that I
have just ldentified during the time available to Nova
Scotia today and tomorrow, and I will conclude briefly
tomorrow afternoon.

In the course of these submissions, counsel for Nova
Scotia will, as always, welcome the opportunity to respond
to questions from members of the Tribunal and to clarify
any uncertainties regarding our position. We believe that
such a dialogue can only serve to reinforce the merits of
the maritime delimitation that Nova Scotia has proposed
while exposing the principal failings in Newfoundland's
sailing.

Needless to say, Nova Scotia relies on the entirety of

the submissions made in ite written materials, whether or
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not they are referred to during the hearing. And, 1in
particular, Mr. Chairman, though it dcoes not intend -- we
do not intend to use the time available during the hearing
to restate our case regarding acguiescence and estoppel,
or to refute the claims made by Newfoundland and Labrador
in this regard, Nova Scotia relies on the submissions set
out in its phase two Memorial .

The mandate of the Tribunal. Well, the mandate 1s set
outt in the Terms of Reference. DBy now, it is familiar to
all involved in this arbitration on both sides of the bar.
It is strange -- 1t ig, indeed, very strange, therefore,
that Newfoundland and Labrador has chosen to call into
guestion certain aspects of your mandate. It having done
go, however, Nova Scotia is reguired to respond and to
relterate the nature and the scope of the exercise in
which the parties and the Tribunals are engaged.

I apologize, Mr. Chairman, member of the Tripunal -- I
apologize 1n advance if this seems a tedious exercise;
however, Newfoundland and Labrador's cbstinate refusal to
recognize the clear mandate of the Tribunal and its
attempt instead to cloud the issue obligates Nova Scotia
to start with the basics. I pray indulgence of the
Tribunal. Please bear with me.

The object and purpose of the arbitration are spelled

out in the wvery title of the Terms of Reference now on
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Your screen.

Terms of Reference to establish an Arbitration
Tribunal for the settlement of a dispute concerning
portions of the limits of the respective offshore areas as
defined in both Acts. This is supplemented by an
identical description of the dispute to be resclved by the
Tribunal, in the preamble of the instrument:

Considering, as yvou will see now on your screen,
considering that a dispute hag arisen between the two
provinces concerning portions of the limits of their
respective cffshore areas, as defined in the Acts.

And the preamble continues:

Considering that the parties have expressed a common
desire to have the dispute referred to an arbitration
Tribunal for resolutiocn;

Considering the responsibility of the Federal
Minister, etc., to determine the constitution and
nmembership of the Tribunal, and the procedure for
settlement of the dispute.

Again, in Article 1, entitled "The Digpute”", there is
a dispute within -- between the Provinces. And the
Federal Minister refers this dispute to arbitration.

And, of course, in Article 3, "The Mandate of the
Tribunal®, your mandate, Mr. Chairman, Members of the

Tribunal. The Tribunal shall determine the line dividing
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the regpective offshore areas of the parties.

And again, significantly in Article 15, the Federal
Minister shall recommend that the Governor in Council
amend to the extent necessary, the descripticon of the
portions of the limits set out in Schedule 1 of the
Canada-Nova Scotia Act, and prescribe the line for the
purpose of paragraph (a) of the definiticn of offshore
areas 1in gection 2 of the Canada-Newfoundland Act, the
whole in accordance with the ocutcome of this arbitration,
determining as between the parties the line dividing their
respective offshore areas.

There 1s not the slightest ambiguity as regards the
nature of the dispute, the object of this delimitation,
the scope of the Tribunal's mandate in this arbitration,
or the ultimate effect of its decision.

Newfoundland and Labrador has raised a dispute
regarding the line dividing the two parties' offshore
areag, as defined in their respective Accord Acts - no
other dispute is extant.

The thing to be delimited by the Tribunal is the line
dividing the parties' offshore areas as defined in their
respective Accord Acts, and no other thing.

Your Tribunal has been established for this purpose
only, to determine the line dividing the parties' offshore

areas, as defined in theilr reapective Accord Actg.
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and the Tribunal's determination shall form the basis
of recommendaticns to Cabinet regarding amendments to the
definition of the parties’' offshore areas.

And what is the definition, Mr. Chairman, Mempers of
the Tribunal? What ig the definition of the parties'
offshore areas, as set out in the Accord Acrg?

Well, in the Canada-Newfoundland act of 1987, we
read...you can see 1t on vyour screen...offshcre area means
those submarine areas lying seaward of the low water mark
of the province, and extending, at any location, as far as
any prescribed line, or as in this case, where no line is
prescribed, as extending to the outer edge of the
continental margin, or a distance of 200 miles, whichever
is greater.

The mirror definition in the Canada-Nova Scotia Act of
1988, of ciffsghore area, reads, "offshore area means the
lands and submarine areas within the limits described in
Schedule 1, which itself provides that the inner limit of
the offshore area is the low water mark of Nova Scotia,
while the outer limit runs to the ocuter edge of the
continental margin."

In his comments on Monday afternoon, my friend Mr.
Willis, declaimed that delimitation law is a body of law
that is inseparable from its practical applications. I

repeat, Mr. Willis gtated that delimitation law it & body
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of law that isg inseparable from its practical
applicationg. Well, Mr. Chairman, Members of the
Tribunal, the gquestion of practical applications is
precisely the point that we must constantly bear in mind.

In a nutshell, this arbitration concernsg the
refinement and implementation of a legal regime involving
the Federal Government and each of the two parties, as
defined in federal and provincial legislation.

And the sole purpose of this arbitration is to
complete the legislative picture sketched in the Accord
Acts, to determine the boundary between the coffshore areag
of the two provinces, so that the Acts may be amended, as
necessary, and the legal regime cof the offshore areas, as
established in the legislation, may be implemented fully.

And the practical application of your Tribunal's
determination will be to determine a line which will be
used to amend legislation, the entire purpose of which is
declared in 1ts official title, which I quote again, "An
Act to implement an agreement between the Government of
Canada and the Government of Newfoundland and Labrador/
Nova Scotia, on offshore petroleum resource management and
revenue sharing".

My . Chairman, Members of the Tribunal, all of this may
appear self-evident, but it is effectively challenged, I

would say it is subverted, 1in Newfoundland and Labrador's
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submissions.

Now, there is no dispute, there can be no dispute,
regarding the fundamental significance in this, as in any
maritime delimitation case, of the origin of the parties'
entitlements to the maritime area at lssue.

In Newfoundland's words, and I guote, "The bagis of
title is the primordial consideration in a
delimitation..." they say, "...based on principles of
international law."

Or, as my friend Mr. Willis put in on Monday, "The
basis of title is the point of departure of the
international law of maritime delimitation, and it is the
benchmark of relevance."

I agree with my friend, Mr, Willis, but I quickly part
company with him,

In the opening paragraph of its overview of the
arbitration, in the opening paragraph, Newfoundland and
Labrador claims that its proposed boundary reflects, and I
quote, "The basgis of title as defined in the international
law of maritime delimitation."

I repeat, Newfoundland and Labrador, in its own
Memorial, says that its proposed boundary reflects the
basis of title as defined in the international law of

maritime delimitation.

Well, Wewfoundland and Labrador claims much more in
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thig passage, and I will come to these other facets of
this passage in a few moments, but before proceeding any
further, may I identify a problem which I'm sure Members
of the Tribunal have already seized.

What Newfoundland 1s pleased to call "the basis of
title", 1= not, canncot be, defined in the international
law of maritime delimitation. Members of the Tribunal
know that.

As the Court, the internatiocnal Court, made absclutely
clear in Libya -- in the Libya-Malta case, the law
applicable to entitlement and definition on the one hand,
and the law applicable to delimitation on the other, are
distinct.

I guote from the Libya-Malta decision, that the
guestions of entitlement and of definiticn of continental
shelf, on the one hand, and of delimitation of continental
shelf on the other, are not only distinct, but are also
complementary is self-evident.

While the two questiecns arve clearly complementary, the
fundamental norm requires the adjudicator, you, to
consider the basis in law of the entitlements to be
delimited. But as the Court found in Libya-Malta, dealing
with an exclusive economic zone, as the basis of title
changes, so may the results of the delimitation change as

a consequence.
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MR. LEGAULT: Mr. Fortier?
MR. FORTIER: Yes, Mr. Legault?
MR. LEGAULT: Just a small question.

I follow your argument perfectly, but I'm simply
wondering why vyou say that the fact that the questicn of
entitlement on the one hand, and of delimitation on the
other hand, are not only distinct, but complementary,
should mean that there is no definition in international
law of the basis, legal basis of title?

MR, FORTIER: I'm coming to that very guestion presently,
Mr. Legault.

MR. LEGAULT: Thank vou.

MR. FORTIER: Since the basis of title varies from zone to

zone while the fundamental norm of maritime delimitation

remains constant, it appears to me -- and this is in part
an answer Lo your guestion, Mr. Legault -- it seems to me
that this is entirely logical. You know, Newfoundland and

Labrador does not do so expressly, but it implicitly asks
the Tribunal to accept that the characteristics of title
to the continental shelf are components of the law of
delimitation to be applied in this case, which they are
not.

There is no definition of the basis of title, because
as 1 said, 1t changes with the nature of the zone to be

delimited. I think I will demoustrate CO ¥YOou in the
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courge of my argument that this is evident when one reads,
for example, the North Sea cases, the Gulf of Maine, the
Jan Mayen case. The basls of title in each one of those
cases was different. and the Court said it was different.
And the Court said well, we will apply the fundamental

noIm,

MR. LEGAULT: Mr. Fortier, just another guestion. I'm wvery

much looking forward to that presentation, indicating that
the basis of title wvaries from situation to situation.
Because according to my reading of the jurisprudence, the
bagis of title is, was and always remains the sovereignty
of the coastal state over its land territory and the
projection of that sovereignty seaward through the median
of its coast for the territorial sea, for the continental
shelf, for the exclusive economic zone, and for the
contigucus zone. But I gather you are going to be, as you
just said, reviewing that for us? I look forward to that

with interest.

MR. FORTIER: I notice that in your recital of the wvarious

zones, where the basis of title may have or did indeed
stem from -- flow from the sovereignty of the coastal
state, you left out the very delimitation that you are
called upon tc make in this case. That is a delimitatbion

of coffshore areas.

MR. LEGAULT: I have never heard c¢f one in the
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jurisprudence, Mr. Fortier.

MR. FORTIER: No. You are absolutely right, Mr. Legault.
You are piloneers. You are ploneers and this is what Nova
Scotia submits. But Nova Scotia is confident that in the
same way that the international Court or arbitratiocn
tribunals seized with a different area to be delimited
found it possible to apply the fundamental norm and
proceed to a delimitation, we are confident that in this
instance you will accept to meet the challenge.

CHAIRMAN: We do have ancther kind of challenge in the words
we used in the first Award. In paragraph 310, after
stating that the Tribunal is required to apply the
principles of international law and then the next sentence
is, this directs the Tribunal to those principles binding
upen Canada which governs the delimitation of adjacent
areas of continental shelf. We have that problem.

We have also on a factual kind of problem the
situation that we all know that in the continental shelf
areag, petroleum was the tail that wagged the dog.

MR. PORTIER: A familiar expression.

CHAIRMAN: So we have to get around -- somehow you have to
get around those words toc me in it and explain why this is
-- that law is inapplicable as -- otherwise we are left
rather with eguitable principles, and we have to, as you

say, to make it all up again. &And it would have been so
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easy for the Act to say just apply equitable principles.
MR. FORTIER: Well, Mr. Chairman, Nova Scotia has no problem

with this passage in your phase one Award. First, I would
point cut that this was not a matter that was argued in
the first phase of the arbitration. T think 1t's
important to keep that in mind.

Secondly, Nova Scotia has read this statement, and it
agrees with this reading, that the Tribunal is directed to
those principles binding upon Canada which govern the
delimitation of the physical area of the continental
shelf. ©Not the juridical area of the continental shelf.
There is a distinction, which I submit must be applied
because you could not have ruled in the phase one Award
that this was a matter, although it had not been argued,
although you had not heard any submissions, was decided.

If you meant to say that the Tribunal would consider
the physical continental shelf of the two provinces, we
have no problem with that at all. ©Of course, that is a
fact. And as I will be saying in the course of my
argument, facts are facts. But the fact of the physical
continental shelf has to to be considered in the light of
the legislation and your Terms of Reference. 3And the
continental -- in respect of the continental shelf, there
are offshore areas which have to be delimited, and the

purpose of the delimitation is to define the area where




each one of the provinces will participate 1in the royalty
scheme.

It is not -- your decision is not going to confer
sovereignty over the continental shelf in favor of the

provinces. That is not what your mandate 1s.

PROFESSOR CRBWFORD: Mr. Fortier, I get the impression -- of

course ore had the converse impression with Newfoundland
that you are internaticnal for the purposes of agreements
and demestic for the purposes of resources. But the point
is that Canada as a state in international law has an
enticlement to continental shelf rescurces, that 1s to cil
and gas.

We are not concerned with sedentary species. Canada
has an enticlement to oil and gas throughout the area to
pe delimited by reason of the continental sheif. And we
have a mandate under legislation of Canada which tells us
to draw a line between the two provinces for the purposes
of revenue sharing of that resource by reiference rto
prainciples of international law.

I just wenaer what other principles of internstional

law there might be, than the principles of incternacional
law relating to delimitation of the continental shelf?
Obviously there is an element of fiction in Lreating hova

Scotia and Newfoundland as states, bur there is no
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have claimed an entitlement.

I'm afraid I'm slightly baffled as to why this
matters? Because 1f we are clearly encugh pointed by
legislation and by the Terms of Reference to a set of
rules, and the rules are relevant to the delimitaticn of
the resource, which as you rightly say, 1s 1in issue, why

does 1t matter?

MR. FORTIER: Well I see by the three questions which

mempbers of the Tribunal have asked, that they are still
understandably influenced by the cral submission of my
friends acting on behalf of Newfcundland and Labrador.

I'm only in the first half-hour of my preszentaticon and I'm
confident that in the course of the next little while, the
light will be made. That is my responsibility. It's a

challenge which I accept.

PROFESSOR CRAWFORD: Persuasion by contact, Mr. Fortiler.

MR. FORTIER: Exactly. So these are all very pertinent

guestions, extremely pertinent guestions. I -- if at the
end of my presentation either one of you 1s still pregnant
with the guestions that vyou have posed, 1 trust that you
will remind me that I have failed in my responsibility to
try and bring you around to the point of you -- of Nova --
the wvalidity of Ncva Scotia's argument.

All of these guestions stem from the all ilmportant

definition of the basis of title of the partieg in this
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cage. And yes, Newfoundland and Labrador asks you, the
Tribunal, to accept that the characteristics of title to
the continental shelf are components of the law of
delimitation to be applied in this cage. That is what
they are asking you to do and that is what vyour questions
seem to indicate. Having heard only one of the two
parties, this is what your gquestions seem to indicate you
are called upon to de.

And I will try to convince you that this is not your
mandate and indeed to do sc would, I submit wvexry
respectfully, leave the Tribunal cpen to challenge in the
Canadian courts. That it had exceeded its jurisdiction.
That is -- that's as far as I go in developing my
argunent, Mr. Chairman, members of the Tribunal.

The characteristics of title to whatever zone is being
delimited are, as Mr. Legault implied in his guestion --
the characteristic of title to whatever zone is being
delimited are taken into account in delimitation law.

They are the primordial consideration in a delimitation
based on international law. But I submit, they are not
part of that law. In Libya-Malta the Court emphasized the
need to take account of the legal basis of that which is
to be delimited and of entitlement to it.

The Court declared, Mr. Chairman, members of the

Tribunal, and I quote, "The legal basic of that which ia
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to be delimited and of entitlement to it cannot be other
than pertinent to the delimitation." And here that which
i8 to be delimited is, to guote the Terms of Reference
which must guide you -- that which is to be delimited is
the offshore areas as defined in the Accord Acts, nothing
more and nothing else.

And the legal basis, Mr. Chairman, gentlemen -- the
legal basis of the offshore area, that which is to be
delimited and of entitlement of the=se areas, i1g found in
these Acts. So Newfoundland never finds the answer to the
guestion, never, what is the basis of title to that which
is to be delimited in this case.

Well, I submit that the answer lies elsewhere than
among the principles of law governing maritime boundary
delimitation.

But because Newfoundland narrows the scope of its
gsearch, and because 1t refuses to see the facts as they
are, its purported analyszis is more of a wild goose chase,

No wonder -- no wonder that Newfoundland and Labrador
reacts with such disbelief to Nova Scotia's position
regarding the basis of title, a position which it then
attempts to ridicule.

Newfoundland and Labrador accuses Nova Scotia of
foisting upon the Tribunal an unprecedented conception of

the bagis of title, with zome success, I gather, up to
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now. &nd of following a radically different approach than
Newfoundland. I am sorry, than Nova S8cotia. And 1t
scoffs that Nova 8cotia, and I quote from their Counter-
Memorial, "holds that the basis of title in this case is
merely a necgctiated entitlement implemented in Canadian
law." This is their principal charge, that Nova Scotia
holds that the basis of title in this case 15 merely a
negotiated entitlement implemented in Canadian law.

Well, Mr. Chairman, members of the Tribunal, I appear
before you today, on behalf of the Province of Nova
Scotia, and I plead in effect guilty. Guilty as charged
on all counts. And the first witness -- the first witness
I would call in my defence is Mr, Currie, counsel for
Newfoundland and Labrador, who on Monday acknowledged on
two occasions that the entitlements at issue in this case
involve rights enjoyed by virtue of a negotiated process.
Specifically, and I guote from Mr. Currie's presentaticon,

“a negotiated process between it and the fecdsreal

To atiempt to indict NWova Scotia, as Newioundiand and

—arrzdor Thas done, to charge that Nowvz ZScotiz heldsg that
the pzsis of title in this case 1s a negctiated
ent:t_ement implemented in Canadian law 12 —o state our
cefence as . .guontly as we could hope to co ourselves.

an there rxast any geuuine doubt, My, Charrmen

r




PROFESSOR CRAWSORD: Mr. Fortier, when you ecav
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mempers of the Tribunal, can there exist any genuine doubt
regarding the origin and basis c¢f the parties’
entitlements in this case? No great imagination, no
fiction, Dr. Crawford, no metaphorical transfer to the
clrcumstances of this case ¢f concepts and terms
appropriate to other cases is regquired to scolve any
uncertaincy. All that 1s reguired, all chat is called for
1s good faith consideration of the facts.

from this perspective, Mr. Currie's candid, if belated
admission, that the nature of the parties' offshore area
rights derive from a negcetiating process enshrined in
Canadian law 1s very refreshing indeed.

If the history of the dispute were not dispositive
regarding the nature of the entitlements at stake, the
Terms of Reference are themgelves conclusive. And I
remind you again of what they say. The dispute in this
arbitration, the dispute that you have toc resolve,

concerns the boundary of the parties' ofishore areas, as

Ere ferm 1s defined in the Accord Acts. £And we saw
car: cr tnat the Accord Acts, which define the parties'
clizhors arezs, merely implement in law, zcresments, the

Offsnore Accords negotiated by the parties and the federal
government .
iz s those Accords --

ey ==

.

I
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ME. FORTIER: Yes.

PROFE3SSOR CRAWFORD: -- that -- I mean, up to now I am
entirely in agreement, what you are saying 1s that the
rights of the provinces have derived from the legislation.

MR. FORTIER: That's right.

PROFESSQOR CRAWFORD: The Accords, themselves, of course,
though were a necessary political stage to having the
legislation, were not self-implementing in Canadian law --

ME. FORTIER: No, that is correct.

PROFESSOR CRAWFORD: -- that legal effect. The legal effect
derives from the legislation.

MR. FORTIER: That's right.

PROFESSOR CRAWFORD: So I mean if what you are saying is the
rights derived from the legislation, then we can all go
home and agree. But I mean the guestion is where does
that take us?

ME. FORTIER: Well I am coming to it. But the genesis of

thnose rights must begin with the Accord agreemencs.

That's where a political -- negotiated, political
acreement intervene. And then those rights were
imolevented in the Accord Acts. And if thoge dccords -- T
am sorwy, 1T 13 those Accords, as implemenced in the Acts,

whico Iollow, it 1s those Accords, which escablish and
speciiy the nature of the zones defined as offshore areas,

and which are “¥r source of il legal encitlemencs of the
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two provinces within those zones.

For example, the Canada-Newfoundland Atlantic Accord
states that the cobject and purpose of the Accord, and this
is key, the cobject and the purpose of the Accord is joint
management of the offshore 01l and gas rescurces off
Newfoundland and Labrador, and the sharing of revenues
from the exploitation of those resources, while the area
covered by the Accord is defined as that ares -- that area
below the low water mark cut to the edge of the
continental margin coming within Canada's jurilsdiction.
And as we know, the Canada-Nova Scotia Accord contains
similar provisions.

Now the Accords, and the legislation which follow, are

the results of negotiation between the two provinces and

the federal government. And that, Dr. Crawford, goes to

conduct. That was -- there was a negotiation. There was
an agreement. The agreement was implemented. And that is
very relevant to conduct. And this will lezd me to say ro

vou presently, that amongst oitlier conscooznces that flow

frem this stream of important documents, == Accord, the
Accord Rote, Is that conduct is hishly relsvsnt. Not only
geogravhy, as Newfoundland and Labrador would nave ¢,
Need I remind you, Mr. Chairman, members of the
Tripunal, that the mandate of the Tribunal znd thne =ole

vurooss for which it “as been established -s ro decermine




- 353 -
the line dividing the parties' respective offshore area,
zones of entitlement, as defined in the Acts, and
originated in the negotiated Accords. And I would submit
that this reinforces the angwer that I gave earlier that
we are not dealing, Mr. Chairman, with continental shelf.
We are dealing with cffshore areas. Bnd your role is to
delimit these offshore areas. For what purposes? So that
the sharing of revenues can be apportiocned as between the
two provinces.

So, ves, as Newfoundland and Labrador has finally
acknowledged, and as I hope I am convincing you, yes, the
basis of title in this delimitation -- the basis of title
is a negotiated entitlement implemented in Canadian law.
That's where it starts. And that's where the maritime
delimitation exercise has to begin with an identification
of, and a definition of the basis of title. &aAnd we see
that it is a negotiated entitlement implemented in
Canadian law.

SROFESSOR CRAWPORD: Mr. Fortier, if you look at seccion &,

“nsection 4 of the -- T think this is the Newifoundland
Acz, but I think the Nova Scotila Act says -- is in exactly
Lne sams Terms -- it says, where the procedure for che
seTttliement of a dispute pursuant to this secrion involves
zroitravien, which this one deces --

AL PORTIER: Yes.
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PROFESSOR CRAWFORD: -~ and the reference to the dispute 1is

a dispute over the extent of the offshore areas, the

arbitrator shall apply the principles of international law

governing maritime boundary delimitation with such
modifications a8 the cilircumstances reguire.
Now there are no principles of international law

governing offshore areas under the Canadian Act.

Y]

MR. FORTIER: I am with you so far.

PROFESSOR CRAWFORD: No other state has any interest 1in how
Canada decides to allocate offshore areas. And Canada
might have decided to allocate the offshore areas for the
purpose of revenue sharing by any criterion, or whatever,

without any breach of internaticnal law. But doesn't --

don't these -- that doesn't this provision direct us to,

as it were, an analogous area of internationazl law for the

purpose of drawing a line?

MR. FORTIER: Yes.

PROFESS0OR CRAWFORD: Admittedly, it is for a Canadian
purpose. But I mean I just don't see any cifiiculiy in

Our -- in our accepting that mandate. The principles of

international law have in real iife b

h

least so far as the continental shelf
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©i1l and gas, which is this resource. I mea-n
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$ it were two different rescurces. _TL's The gsame

reEouTrce .




ST ZE505 THAVITORD: Okavy . That's & helwo. Wy

- 355 -

So, although I agree with you entirely chat the basis
of title of the provinces, that i1s to say, their
entitlement in law to the share of a resource and to Jjoint
management and so on, derives from the legislation, I just
don't see what the connection is between that proposition
and any proposition that's relevant to what we have to
cecide. Now I am just telling vou my proplem. I haven't
made up my mind, I can assure you. I would just like you

O try to make fhat link.

MR. FORTIER: T hope that by the time T am finished with my

presentation, Dr. Crawiord, that the link will be evident,
because if I -- if I do not succeed in convincing you that
there is a link, then I have failed, you know, in my -- in

my mandate. And I am sure that you will not fail in youxr

; mandate.
PROFESSOR CRAWFCORD: Yes, but the -- I mean, I can see that
you mignt -- you might say that we -- the Tribunal should

that there are no principles of international law

(i
ML
[

coverning the delimitation of offshore zreas, therefore,
z-1 of the weight is in the modificarions. I mean --
TT=2TIZF: Cn, no. Oh, no, I don't sav TraT.

mUDZEE0R CRAWFORD:  Ckavy. Fine.

SCRTIZR:  We don't say that.
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12T Tohe principles of intermaticonal law don't take -- or
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don't take sufficient account of the conduct of the
parties. Whereas, in the context cf legislation, which
implements a negotiated Accord, the conduct of the parties
is by implication more important. And therefore, one of
the modifications we should introduce intc Sectilon 4 1s
greater weight on the conduct of the parties. Is that

Your argument?

MR. FORTIER: That's part of my argument, Dr. Crawiord.

FROFESSOR CRAWFCRD: COCkay.

FORTIER: Yes, that's very much part of my argument.
And some of the other poilnts that you have raised in your
observations and your guestion, I will be coming to later
on thisg morning.

But before examining another ground on which
Newfoundland and Labrador attempted to reject this simple
truth, that the supposed -- the supposed inability of

international law to take cognizance of the parties' true
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like to ke 2 little more focused, the zctus’ subnzarnze and
gxtent of the parties rights to the offishove areas defined
in the Accord Acts, that are the object of che
delaimitation.

Now, again, Mr. Chairman, wembers QOf wLhi¢ Triburn!. one




- 357 -
iz figuratively forced to ask rhetorically, "Can there
exist any genuine doubt as to the substantive nature of
the rights that are at issue in this arbitraticn? The
rights of the parties?”

Devoid of sophistry, an analysis of the facts yields a
few simple, mundane and entirely uncontroversial results.

Just as the origin of the parties' enticlements within
rhe offshore areas are specified in the negotlated Accords
zs 1lmplemented by means of the Accord Acts, gso too are the
substantive rights that comprise those entitlements, that
are spelled out in these instruments.

As we saw, by virtue of the Accords, and the
implementing Acts, the two provinces are entitled to
participate with the Government of Canada, in the
administration and benefits relating to hydrocarbon
resources located within the defined cffshore areas.

These rights, limited -- albeit limited rights,

M

ocmprise the full extenc, the entire ambic, of the

orovinces' offshore area entitlement. 2And when yvou come
to thie exercise of delimitation, I submit - Nova Scotia
subrits that the nature of those rights has to be gresent

As pointed out earlier, the cffshore areas within
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continental margin, covering an area that, as I -- as we
will see in a moment, is relatively easy to map and
measure.

The outer edge of the continental margin is defined in
the Canadian Oceans Act, in termg that eififectively
incorporate the provisions of Article 76 of the 1982 Law
of the Sea Convention, regarding the maximum extenc of
states' continental shelf jurisdictions at international
law.

And the result, as Newfoundland and Labrador itgelf
recognized in its Memorial, although it seems to wish that
it did not, because in its Counter-Memorial it entirely
ignored the matter, the result is that the seaward limit
of each parties' offshore area extends beyond 200 nautical
miles from the coast, on the basis of the definition set
out in Article 76 of the 1982 Convention. Those are the
words of Newfoundland and Labrador in its Memorial.

So, Mr. Chairman, Members of the Tribunal, I remind

you respectiully that Newfoundland anc Laorador presents

two faces 1n this arbitration. It claims to recognize the
role of Arzicle 74 in defining the sszwzrs limi-g of rhe

arez to be delimited, and it also claims o recognize the
primordial significance of the legal basis of ticle.

“owever, it fails altogether to gz

|-
(‘
13
gl
I=h
t-h
i
[
't

Lo Article

76, the article 75 definitiom in the
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constructing its proposed delimitation, just as it refuses
to acknowledge the indisputable basis of title to the
offshore areas that are the subject matter of this
arbitration.

in reaction -- 1ts reactlion to Nova Scotia's
demonstration of the application of Article 76 to the
circumstances of thils case is disingenucus to the point of
incredibilizcy, and appears more reflex than reflective.

Newfoundland announces that it 1s, and I guote,
“Virtually impossible to grasp the baslis on which Nova
Scotia has established the area of overlapping area
entitlements." Says it's virtually impossible to grasp
the basis on which Nova Scotia has established the area of
overlapping offshore area entitlements.

In its written submissions i1t declares that no
explanation has been provided by Nova Scotia in this
regard, and this week, it yet agailn resorted to mockery as

1

chough thet were sufficient to ocucweigh the evidence
aacuced py Nova Scotia.

Ana yet -- and yet, Mr. Chairman, Members of the
Fribunzl, trhe basis of Nova Scotia's construction, as vou
will have not:ced by reading our written pleadings, che
nasis of Nova Scotia's construction is clearly and

meticulousiy explained in its Memorial. It is based

scuarely on tne Arcicle 76 definition of the ourer edge of
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the continental margin.

The Tribunal will have seen Appendix B tc Nova
Scotia's Memorial, in which the construction of the
Provinces' offshore area entitlements is carried ocut by
reference to the provisions of Article 76.

This evidence, which was prepared by Mr. Galc Carrera,
a member of the UN Commission on the Limits of the
Continental Shelf, and Nova Scotia's technical adviser 1in
this arbitration, was adduced by Nova Scofia many months
ago.

This evidence, Mr. Chairman, members of the Tribunal,
has not been contradicted by Newfoundland, which chose not
to submit any proof of its own in this regard, and it
stands unchallenged te this date.

And without entering into a detailed discourse,
because I am not gualified to do so, without entering into
a detailed discourse regarding the rules and methods
prescyined by Article 76, they are explained in our

Appendix B to our Memorial, I would ask, however, the

"n

ribunal to recall a few salient festures of its
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plained in our Appendix B, Arcicls 76 defines the

Juricical ceontinencal shelf as extending to the outer edge
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state's entitlement.

Where, as in this case, the potentlal clalm extends to
the so-called "broad shelf", that i1s where the ocuter edge
of the margin is beyond the 200 nautical miles from the
baselines from which the breadth of the territorial sea is
measurad, Article 76, as you know better than I do,
provides two formulae for the determination of the
potential ilimits of a state's claim.

And it stipulates two constraints, or limits, on the
potential claim.

And applying this process and methodology to the
definition of the outer limits of the entitlements of
Newfoundland and Labrador on the one hand, and Nova Scotia
on the other, under the -- their respective Accord Acts,
results in each province possessing the entitlement to
exercise its offshore area rights within the limits
illustrated on the slides which are now shown on the

SCrean.

cuiter livits of Nova Scotia's offshove ar-zz =nv:

As with the entirety of Appendix B to Nova Scotfia's

"
@
[£3]
®

Two Memorial, I repeat, these illiustracions are

Il
11l
5]
{0
(ol

on the technical guidel: =3 issusd 5y The UN




- 362 -

Commission on the Limits of the Continental Shelf, of
which, as menticned, Mr. Carrera is a member.

The construction, Mr. Chairman, members of the
Tribunal, the construction of the relevant area of the
delimitation, which involves identifying the relevant
coasts, and the area of overlapping entitlement of the
parties, will be addressed, I'm pleased to say, 1in greater
detail by my colleague, Professor Szunders. The polint
that I wish to make here this morning is simply to note
that the extent of the offshore areas that are at issue in
this arbitration are clearly specified in the negotiated
Accords, and the implementing Acts from which the
provinces' entitlements arise.

Now, bearing in mind, Mr. Chairman, members of the
Tribunal, bearing in mind what the basis and nature of the
parties’' entitlements are, it 1is possible, I submit, to
understand what they are not.

As demonstrated in Nova Scotia's written submissions,

the legal regime, or institution of the offshore area is

not the same &5 the legal regime, or inscicurcion, of the
contirental shelf, of the EEZ, or indsel zmv Fur:dical
zone considered, let alone delimited, in the existing
caselaw.

There is -- there is no real --

PROFESZS07 CRAWFORD: Mr. Fortier?
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MR. FORTIER: Yes, Dr. Crawford.
PROFESSOR CRAWFORD: In which case, why is the author of
Appendix B an expert?
MR. FORTIER: Why i1s he --
PROFESSOR CRAWFORD: The author of aAppendix B is a member of
the Commission --

M=z . FPORTIER: Yes.

]

SROFESSOR CRAWFORD: -- on the Continental Shelf. And his

Iy

expertise, presumably, derives from understandings of the
rules about the outer edge of the continental shelf. Are
you saying that, as it were, he -- he's sort of an
accidental expert, like the accidental tourist? He
happens to be able to give evidence about something which
is specifically Canadian --

MR. FORTIER: Yes.

PROFESS50OR CRAWFORD: -- by reason of -- I see.

MR. FORTIER: But it's very simple. The vhysical -- the

ohysical area which has to be delimitea, as we see from a

definicion -- az we see from the definiticn of the
cifsnore areas in the Accord Acts, and oy reference to the
Scezn Rot, 1z tne physical continentzl oso=ls B M,

Tnere is -- there ig -- up to & point, trhere 1s no
real disagresment between the parties »n This reaard. The

~egisiation, a5 we have seen, 15 crystal clear regarding




the limited rights relating to oil and gas resources
accorded to the provinces within the offshore areas.

What Newfoundland and Labrador advocates, the essence
of its position, is that regardless of the situation in
fact -- regardless of the situation in fact, the juridical
offzhore area must be fictiticusly assimilated teo the

juridical continental shelf in order for principles of

|-

nternational law to be applicable. This was implicit in
Mr. Legault's questlon earlier this morning.

Well, with the greatest of respect for my friends,
counsel for Newfoundland and Labrador, this is simply
untrue for several reasons. But before considering why,
and you want to be helped and I want to help you -- before
considering why international law doeg not reguire any
assistance from Newfoundland and Labrador in order to play
tne governing role prescribed for it here, let us remain
with the facts, as you said in yvour phase one Award.

First, Just as there is no denying tnhat, in facc, the
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rezs are the negotiated Accorcs implemented in

tezizlazicn, Zy whinh the fedevzl govsrrnrans haz ceonferre
certain rights to the parties, there is no denying thart,
in law, a state's continental shelf encticlement is
thnsrent, ab initio, ipso jure, autometic, Er1sing simply

Oy vivtu= or the state's SQVerc.unlLy OVeY & strip of
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Coast .

I invite you to look at the figure in your book and
reproduced on the screen. The distinction between the
origin of continental shelf entitlements and offshore area
entitlements of the sort at issue in this case 1s cbvious.
In fact, Mr. Chalirman, members of the Tribunal, the
essentlal condition for the enjoyment of continental shelf
rights -- sovereignty -- 1s entirelv lacking here. And as
Newfoundland and Labrador itself took pains to point out
at virtually every conceivable opportunity during the
first round of this arbitration, Nova Scotia and
Newfoundiand and Labrador are not sovereign states, but
provinces within the Canadian confederation.

I'm mindful of the words in Article 3 of the Terms of
Reference, and T will be addressing them shortly, but the
fact 1s that the two provinces are not sovereign states,
but provinces within the Canadian confederation.

Secondly, just as there 1s no denying thnat the

=

substance anc tne scope of the offshore area rights which

e parries co, :n fact, enjoy are limited o & defined

rights are far oroader, ab initioc, and,

appurtenance, or manifestation of sovereonty, exclusive

|
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in nature.

The fundamental distinction between the substantive
nature of continental shelf rights and the rights enjoyed
by the parties in this case is clear. The constricted
shared nature of the parties' so-called "title" to the
maritime zone to be delimited is inimical -- I would say
indeed, antithetical -- I have difficulty with that word;
French is my native tongue -- S0 the consiricred shared
nature of the parties' so-called title to the maritime
zone to be delimited in this arbitration is antithetical
to the concept and substance of sovereignty-based title to
the continental shelf.

And thirdly, the geographic scope of the parties!
offshore area entitlements is not the same as for a
continental shelf. The continental shelf is defined as
beginning beyond the territorial sea; the offshore areas
begin at the low-water mark of the provinces.

And perhaps in tacit acknowledgement of this fact, vet

unable to admic the obvious, NewfolLndland approaches from
another tack. It states in its Counter-Memorial That Tne
Offshore Acccrcds, and T quote, "would he irncomprehensible
except as an internal division of the continencal shelf

rights that international law accords to Canada.
Newfoundland and Labrador state that t=e Offshore

ACCords would be incompreshensiple EXCEDE a8 an 1nternal
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division of the continental shelf rights that
international law accords to Canada.

This would, one 1is entitled to assume, come as a
surprise and a shock to the signatories of the Accords:
the Prime Minister of Canada, whose predecessors had
fought since 1964 -- before 1%64 -- precisely Lo ensure
thac Canada's continental shelf remained Canada's without
any sort ol internal division, and, indeed, the premiers
of Nova Scotia and Newfoundland who entered into the
Accords only after the Supreme Court of Canada had ruled
twice in favour of the federal government on the matter.

PROFESSOR CRAWFORD: Mr. Fortier, what does that do in
relation to the delimitation to the northeast of Cabot
Strait, because the Canadian position, as I understand it,
is that the Gulf of $t. Lawrence is internal waters, so
that the coffshore areaz within the Gulf of St. Lawrence
appertaining toe the parties is not continental shelf.

ME. FORTIER: Precisely. Mm-hmm.

SROFESSOR CRAWFORD: And, of course, the Rccord legislation
doesn't refer only to the rules of international law

reters to the rules of international law governing
maritime boundary delimitation --

MR, PFORTIZR: Co
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PROFZSSOR CRAWFORD : -~ with such modifications as the
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clrcumstances reqguire.

MR. FORTIER: I will call -- I will call you as my second
witness, Dr. Crawford, after Mr. Currie.

PROFESSOR CRAWFORD: Thank you very much. There may be a
slight conflict there, but I will do my best. But I'm
incerested -- and this may be a point you don't want to
take up now, but I would be interested in some
consideratxon of what principles we oucht to apply in
relation -- in the event that we decide that we have Lo
delimit within --

ME. FORTIER: Yes.

PROFESBOR CRAWFORD: -- let us say, northeastward of the

closing line zcross Cabot Strailt.

ME. FORTLIER: It's & -- it's a very farr -- ig's very fair
Of course.
PROFESSOR CRAWFORD: We'wve already -- we've aliready, of

course, decided that there iz no legally binding

relating to conduct.

MR, FORTIER: Absclucely. Mm-hmn.

TROTTDEENRE CRLWEORD . So there js =z Lo

{n

get the rules from for delimitation within the Scrair.
Cbvicusly, it's not our business to oproncunce on Che
status of the Guli of St. Lawrence, DHul - —-:in¥% we can

accept that 1t's not centinen: 7 &

, although thact's withcout trejudice ¢ argorentcs
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MR. FORTIER: My friend and cclleagque, Professor Saunders,
will be dealing with that issue when he rises tomorrow,
Dr. Crawford. S0 I was -- I was addressing the
Newfoundland statement that it would be incomprehensible -
- the offshore Accords would be incomprehensible except as
an internal division of the continental shelf rights that
internaticnal law accords to Canada, and it -- it's
worth -- 1t's very important to look again te the Accord
Acts which are not silent on this point. They're crystal
clear. Lest the implementation of the Accords be
construed as the Government or Parliament of Canada having
qualified in any way the internal indivisibility of
Canada's sovereign shelf rights, such as Newfoundland and
Labrador is now trying to do -- the Acts declare, at
section 3 in both Acts: “The provisions of this Act shall
not be construed as providing a basis for any claim by or
on behalf of any province in respect of any entitlement to
or legislative jurisdiction over the offshore area or any
living or non-living resources in the offshore area.® 3o
we see that the essence of continental shelf rights are
explicitly denied to the provinces. Surely, they are not
Lo be granted to them by this Tribunal.

The notion that the effect -- no, for Newfoundland, 1
would say the intent of the Acts is to divvy up Canada's

continental shelf rights as among the provinces could be
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risible if it were not so geriously misgulded.

And Newfoundland and Labrador would do well to heed
its own advice. In its Counter-Memorial, as you will
recall, 1t pretentiously intoned, "It 1s surprising and
regrettable that Nova Scotia contradicts the position of
Canada. 1In a domestic arbitration under Canadian
legislation, 1t is clear that Che Tribunal and the parties
should aveoid espousing positicons in important macters that
directly contradict the policies of the national
government "

Well, I submit that such picus advice applies equally
to constitutional as to international controversies, and
to Newfoundland and Labrador as well as to Nova Scotia.

Now this is not the forum within which to accord, or
even to assume, to the benefit of the provinces a
constitutional status and rights that they do not, in
fact, possess and which the Government of Canada has
expressly chosen to withhold.

It occurred to me as I was -- as 1 was preparing my
argument for this morning theat the phrase "offshore area",
22 it 1s frequently used, iz a misnomer. No title to area
of any sort is conveyed to the parties by means of these
instruments; nor is any jurisdiction over any area or

resources conveyed by the Accords. There is, in th
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no such thing as Nova Scotia’s offshore area or
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Newfoundland's offshore area. The words refer only to the
geographic area, the spatial zone within which the partiles
are entitled to exercise the very limited rights -- the
important, but limited xights -- conferred on them by the
Accords and the Act. And this is the full extent of their
so-called title.

PROFESSOR CRAWFORD: Mr. Fortier, I hate to appear tedious,
but let's assume, for the sake of argument, and in my
case, I think as at present advised, it's probably true,
that I agree with every word of what you just =gaid. Why
does it make any difference?

MR. FORTIER: This was just a -- this was just an
observation that I thought I owed -- I owed to you to
deliver at this point in my oral argument, Dr. Crawford.

PROFESSOR CRAWFORD: Can I say, 1t's a splendid observation.

MR. FORTIER: It's an observation which I think may --
should influence you as you embark on the implementation
of and the discharge of your duties undexr vour mandate.
What, precisely, are we referring to? What did the
legislator refer to here when he used the words "offshore
area™? and --

CHAIRMAN: You mean offshore areas off Nova Scotia with two
TEhtg?

MR. FORTIER: Yes. That's right. And I noticed that.

The -- vyou know, I -- finally in closing on this point,




and maybe this is the real answer to Dr. Crawford's
question. For Newfoundland and Labrador to suggest
otherwise 1n the specific light of your Tribunal's clear
statement in 1f£s phase one Award that, guote, "The federal
accord legislation does not purport to attribute offshore
areas to the provinces” is wishful thinking, 1f not wilful
klindness.

Tt is all the more unforgivable in the light of what
my first witness, Mr. Currie, on Monday of this week,
correctly called the unmistakable import of the Supreme
Court's ruling in the Hibernia refexence, that the federal
government enjoys exclusive rights and jurisdiction over
the continental shelf. 2and indeed, it contradicts
Newfoundland and Labrador's own repeated argument in phase
one of this arbitration.

Mr. Chairman, if this 1g convenient for you and vyour
colleagues -- I don't know whether vou plan to have a
break this morning but I'm coming to principles of
international law and this may be a natural break in the

continencal shelft of my argument?

CHAIRMAN: Tt seems natural enough to me. 15 minutes, is
ic?
ME. FORTIER: Yes. Very good. Thank vou.

(Recessg)

CHATIRMAN: Mr. Fortier.
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MR. FORTIER: Merci, Monsieur le President. As -- Mr.

Chairman, members of the Tribunal, as noted, the essence
of Newfoundland and -- Newfoundland and Labrader’'s plea 1s
that the offshore areas, as defined in the Terms of
Reference and underlying legislaticn, is a matter of which
the internaticnal law of maritime delimitation could
scarcely take cognizance. This assertion, as we all know
by now, i1s absolutely central to Newfoundland's case.
It's the keystone of its construction cf its proposed
line. 1It's a line which we submit can only be understood
if the true factual circumstances of the arbitration are
ignored,

So 1t is no surprise that the assertion reappears
throughout Newfoundland's written and oral submissions in
various guises.

Slide 31 will list the various guises which
Newfoundland's submission on this central issue take. 1In
Newtoundland's view, the legal framework established by
Nova Scotia is in direct conflict with the Terms of
Reference. According to Newfoundland, it would not be
possible to apply the international law of maritime
delimitation.

It goes so far as to insist that the Terms of
Reference require that the parties must be treated as

entities with ioherent continental shelf rights under
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international law. They say the exercise becomes a
logical impossibility. The proposition that the object of
this delimitation is not the continental shelf,
Newfoundland states, would imply that the delimitation
could not be effected on the basis of international law of
maritime delimitation.

The legal basis of the offshore areas and the parties’
encitlements to them must be assumed to be identical.

They say there could be no law. There would be no law
that could be applied. It accuses Nova Scotia of
stripping all decided cases of their meaning and
relevance.

They say that -- they state that to say that the basis
of title is simply a negotiated arrangement, is to refer
the matter to the subjective intentions of the parties, to
remove the concepticn of title from the delimitation
exercise altogether. We are warned that reducing the
basis of title to the meaningless category of a negotiated
arrangement would diminish or eliminate the significance
of the judicial and arbitral precedents and even of state
srzctice, gnd so on and so on.

It leads to an impasse, say Newfoundland and Labrador.

In fact, it would lead to & non liguet in o=

¥l

pcresent

proceedings. It's the tail wagging the dog. 1 could go

©n.  These arguments and others which are in wveour --
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repeated in your books that were circulated this morning,
are such that would drive Hamlet 's mother herself, Queen
Gertrude of Denmark, to declaim counsel doth protest tco
much, me thinks.

One wonders what liguet Newfoundland has been drinking
or has had poured into its ear.

Aside from missing the mark entirely, such
protestations invoke an unmistakable sense of deja wvu, but
with a twist.

There are two factors to consider, Mr. Chairman,
members of the Tribunal, in order to respond and to refute
Newfoundland and Labrador's arguments. One, the
requirements of the Terms of Reference and two, the
applicability per se of principles of international law.

Firs the Terms of Reference. Yogi Berra called it
deja vu all over again. Did not Newfoundland and Labrador
argue strenuously throughout the first phase of this
arbitration, amongst other things, that under nc
circumstances could the parties be deemed to be, to use
its own language, entities with inherent rights under
internaticr’ law.

Counsel for Newfoundland and Labrador repeatedly
stressed that by requiring the application of principles
of international law to determine the issues before the

T

Tribunal, '~ Tarms of Refercnce did not regui:e, in fact,
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prohibited any modification of the basic facts of this
case. Such basic facts included the self-evident
proposition, that in their negotiations regarding
interprovincial boundaries, the premiers of Nova Scotia
and Newfoundland were in fact acting not as heads of
states but as provincial leaders within a domestic
context, and were thus amongst other consequences,
beholden to their own legislatures and to the L[ederxral
parliament.

Indeed, in its written response to the Tribunal's
questicon regarding the meaning and effect of the phrase
with such modifications as circumstances reguire,
Newfoundland argued that regard for both Canadian and
international law reguires an actual intent by the parties
to conclude a legally binding agreement, having regard to
the actual circumstances in which they were acting, the
principal such circumstance being the actual legal and
constitutional framework within which the parties were
acring.

hnd Nova Scotla for its part opined and we concinue to

0T

believe that the Terms of Reference and in rarticular the
regquirement that the provinces be treated as if they were
states at all relevant times themselves specify the only
modification that is required.

As the Tribunal rcmarked, according to Nova Scotia ik

LR )
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is not necegsary to modify the principles of international
law, other than so as to ensure their applicabilitlies --
applicability to the parties in this case, and this is
already achieved in the Terms of reference.

Your Tribunal analyzed the requirements 1in Article 3
of the Terms of Reference, that the dispute be rescolved by
applying principles of international law with such
medifications as the circumstances require, as if the
parties were states. And its conclusions, your
conclusions clearly pertinent to this phase of the
arbitration, were not antithetical to the positions
articulated by the parties.

You found, Mr. Chairman, members of the Tribunal, that
the language of the Terms of Reference is no doubt
intended to give the Tribunal some flexibility in applyving
rules of internaticnal law as it were retrospectively to
transactions which took place within Canada by reference
Eo Canadian law and politics.

You held that the phrase, with such modifications as
the circumstances require, clearly applies to the
principles of international law governing maritime
boundary delimitation and not to the facts of the dispute
dixit this Tribunal. ©Not to the facts of the dispute.

And you determined that the Terms of Reference call

for the application of international law by analogy to the
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conduct of provincial government within Canada clailming
the benefit of a resource.

A1l of this -- all of this is undeniably relevant to
the manner in which the issues before your Tribunal in the
present phase of the arbitration are to be resolved.

The Terms of reference provide the flexibility
required for the Tribunal to apply rules of international
law to matters that arise within Canada, by reference to
Canadian law and pclitics, such as the delimitation of
offshore areas created and defined by agreement and
implemented in law. The applicable principles of
international law may be modified as the circumstances
require, but not the facts of the dispute, such as the
origin of the -- and the substantive nature of the legal
regime at issue.

International law 1s to be applied by analogy as it
were to provincial governments within Canada claiming the
benefic of a rescurce. As Mr. Currie, on pehalf of

Newifoundland and Labrador, declared on Monday afternoon,

[

the facts are the facts. HNova Scotlia agress.

[
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-~ Mr. Chairman, gentlemen, in th:s z2s in any
delimitation case, the status, origin and content of the
zones to be delimited are matters of fact. Fact derived
from the law. They may not be modified or assumed away as

Newfcuncland and Labrador argues the Trixunal should do,
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anymore than any other fact may be altered or written out
of existence.

To do so would be no mere legal fiction. It would
divorce the arbitration and the delimitation that will
result from the factual circumstances in which the dispute
has arisen and in which the line dividing the parties'
of fshore area will be given effect, in law and in fact.

As menticoned, Newfoundland and Labrador also argues
that 1t is not possible for international law to apply or
to take cognizance of the entirely domestic subject matter
of this arbitration, namely the offshore area as defined
in the Accords, in the Acts and identified in the Terms of
Reference.

Now such a c¢laim is as baseless now asg it was in the
first phase of the arbitration, for the reasons which I
have already discussed with vyou.

The Terms of Reference -~ your Terms of Reference
effectively resolve any conflict by providing the
flexibility regquired to apply rules of international law
Lo domestic actors and subject matters.

But, Mr. Chairman, members of the Tribunal, there is a
more insidicus fallacy woven through Newfoundland and
Labrader's claim.

In essence, as you will have noted, Newfoundland and

Labrador maintains that 1f the Tribunal were to
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acknowledge the fact that the offshore areas to be
delimited are fundamentally diﬁfergnt from a continental
shelf, much as the inter-provincial boundary agreements at
issue in phase one are different from true treaties, the
Tribunal would be frustrated in the execution of its
mandate.

Why? Because the law, says Newfoundland and Labrador,
can only take cognizance of, or be applied to a maritime
zone, the basis of title to which derives from coastal
geography.

For Newfoundland and Labrador, the juridical term,
of fshore area, must be construed so as to mean the
juridical continental shelf. And the Tribunal has no
choice but to treat the parties as entities with inherent
continental shelf rights under international law.

How do they reconcile that statement with the fact
that in the Gulf, as Dr. Crawford pointed out earlier this
morning, the area to be delimited by the application of
internetional law is not the continental shelf. And yet,

the legislator has said, international law must zpply.

Tne zlzernative, Newfoundland and Labrzdar wzrrns, is

Al

thaz the delimitation can no longer be guided by a body of
setcled precedent.
T

Tnankfully, as far as Nova Scotia is concerned, no

suchh dire fate 1s 1n store for the parties or members of
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the Tribunal.

Newfoundland's ominous prediction fails to account for
the generally -- excuse me, Newfoundland's ominous
prediction fails to account for the generality and
universality cof the fundamental norm of Maritime
delimitation. It also underestimates, indeed, it denies
the adaptability of the applicable principles of
international law, as demonstrated by the very body of
precedent to which Newfoundland refers.

Mr. Chairman, members of the Tribunal, wvery briefly,
in 19' -- let me review with you what these -- what three
important precedents, in our submission, stand for, which
is particularly relevant to this arbitration.

In 1969, the Noxth Sea cases, the ICJ was asked to
identify for the first time the principles and rules of
customary international law applicable to the delimitation
of continental shelf boundaries. There had been no
previous cases. There was no body of precedent dealing
with continental shelf delimitation.

The Court, itself, determined that Article 6.2 of the
1958 Convention, which embodies the equidistance special
circumstances rule, was not directly applicable, and had
not crystallized into a rule of customary international
law. And although the UN Seabed Committee had hegun to

prepare the way for the third UN Conforence on the Law of
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the Sea, it was too early to predict the outcome for
purposes of delimitation theory and even to identify a
majority trend of governmental opinion, much less accord
any juridical weight to a particular trend.

In short, the international Court was asked to perform
a piloneering role. And it met the challenge in a decision
which recognized the need for a linkage between general
principles of international law and the specific type of
boundary in dispute. Relying, as we know, on eguitable
principles taking account of all relevant circumstances.

In 1984, in the Gulf of Maine case, a Chamber of the
Court was asked also to perform a pioneering role. This
time in respect of the first ever delimitation of a single
maritime boundary dividing both the continental shelf and
the fisheries zones of the parties.

As we ~- many of us in this room know by agreement of
Canada and the United States, the boundary to be drawn was
to pe applicable to all aspects of their maritime
jurisdicticon, even though the basis of title to the

concinental shelf was different from thac of the fishing

And the Chamber considered it necessary to observe
that both parties had simply taken it for granted that it
woula be possible, both legally and materially, to draw a

single maritime boundary for two different jurisdiccion

-~
=




- 383 -
and that they had not put forward any argument in support
of this assumption.

Nonetheless, did the Chamber throw up its hands and
declare that in the absence of precedent, as well as in
the absence of -- in the absence of any guldance from the
parties, 1t would not be able to perform the tasks that
the parties had set for it? No, it did not throw up its
hands. Rather it noted there is certainly no rule of
international law to the contrary, and emphasized in terms
particularly apposite tCo the present case that, and I
quote from paragraph 81 of the Gulf of Maine decision, "in
a matter of this kind, internaticnal law can of its nature
only provide a few basic legal principles, which lay down
guidelines to be followed with a view to an essential
objective. It cannot also be expected to specify the
equitable criteria to be applied or the practical, often
technical method to be used for attaining that objective."

Having regard to the need to delimit a single
boundary, appropriate both for the shelf and the watexr
column, the Chamber excluded from congideration criteria
which were typically and exclusively bound up with the
particular characteristics of one alone of the two types
of zone that it had been asked to delimit in conjunction.
1t did not shy away from the challenge.

It reasoned that although certain criteria had been
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found in previous adjudications to be eguitable, and thus
applicable for the delimitation of the continental shelf,
this did not imply, and I guote, "that they must
automatically possess the same properties in relation to
the similtaneous delimitation of the continental shelf and
the superjacent fishery zone.

Iin other words, Mr. Chalrman, members of the Tribunal,
the absence of precedent relating to the delimitation of a
single maritime boundary in the Gulf of Maine case, was
not a barrier to the application of international law, but
merely a factor which required the Chamber to consider
afresh the nature of the fundamental norm, and to
determine this -- its application in a new factual
context.

Yet again, 1in 19%3, in the Jan Mayen case, the ICJ wasg
asked to perform a task it had not hitherto performed,
for which there were no judicial or arbitral precedents.

As you know, as we know, the Court was mandated by the

i

to delimit both the continental shelf and the
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tishery zones of Denmark and Norway. But unlike in the
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there was no agrecment zezwesn the
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that the Court should draw a single maritime

boundary applicable to both jurisdictions. The shelf and

t

he Ifishery zones were to be treated separately.

A5 Tthe Court remarked, no decigicn of an




international Tribunal has been rendered that concerned
only the delimitation of a fishery zone. There existed no
judicial or arbitral precedent dealing solely with
delimitation of an EEZ boundary. And despite the novel
clircumstances in which it found itself, the Court was
nonetheless able to apply the fundamental norm of maritime
delimitation, which in the final analvysis comprises, as a
Chamber in the Gulf of Maine case stated, what
international law prescribes in every maritime
delimitation.

In the present case, My. Chairman, members of the
Tribunal, Nova Scotia has no doubt that this Tribunal is
up to the task that has been set for them in the Terms of
Reference, the determination of the line dividing the
parties' coffshore areas, as defined in the Accord Acts, by
applyving principles of international law.

Nova Scotia 1s confident that notwithstanding the
novel circumstances of the present delimitation, the
Tribunal will determine that its path 1s not barred, as
Newfoundland suggeste i1s the case. And we are confident
that the Tribunal will recognize that it is fully able to
apply -- to apply to the facts of this case, the
fundamental norm of maritime delimitation to the division

of the parties' offshore areas.

And ro the extent, Mr. Chairman -- {0 the extent that
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the offshore areas differ from the types of zones
delimited by other Tribunals in other cases, yes, the
Tribunal -- your Tribunal is being asked tc perform a
ploneering task. And to do so, as the international Court
has done, as I have tried to demonstrate, with boldness
and with imaginaticon. Because fundamentally your role 1s
no ditfferent than that of any international adjudicative
pody in a maritime delimitation case. It is no different.

Your task, the task of any adjudicator in a maritime
delimitation case, invariably entails as an initial, an
essential step, the determination of the particular origin
and nature of the parties' title to the juridical area to
be delimited. The norm, the fundamental norm is then
applied with regard to this and other relevant facts and
circumstances particular to the case.

But the fundamental norm reguires you to start with
the legal basis of title. This 1s what 1s reguired here.

But not for Newfoundland. Newfoundland and Labrador
argues, vet again, that this -- that unless thas
arpitracion is conducted as what it calls "a orover shelf

i T e e A 13 [ . PRSI - s
ZeslrmiTeToent, BEheEn o -- 1t gossg on Lo sayv, Y“Srhe mroo
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hizrarchy of relevant circumstances would be open to
changs from previous continental shelf delimications.®
Indeed, Newfoundland and Labrador claims that che

legal framework proposed by Nova Scotia, applving
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principles of international law to the admittedly domestic
facts of this case, results, and I quote, "in the proper
hierarchy of relevant circumstances being inverted".

An established, proper hierarchy of relevant
circumstances? Where does this hierarchy come from? This
time counsel can only plead on behalf of Nova Scotia, not
guilt, but puzzlement in the face cof Newfoundland and
Labrador's charge.

We are unaware, Mr. Chailrman, of any establighed
hierarchy of relevant circumstances in maritime
delimitation law, a hiervarchy that, in the words of the
Chamber in the Gulf of Maine case, international law
prescribed in every maritime delimitation.

Such a notion runs counter to the basic norm of

maritime delimitation, including the principle that each

delimitation is unique, monolithic. Quoting Profegsor
Weil, "Basing themselves on the sul generis nature of each
particular situation...", "...the sul generis nature of

each particular situation, and the novelty of the subject
matter, the courts have always stressed the rudimentary
character of maritime delimitation which is limited to
providing a few relatively abstract guidelines without any
detailed rules."

But, be that as it may, 1f the question is, Mr.

Chalrman, Members of the Tribunal, if the guestion is. is
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it possible for the relevant circumstances ldentified 1n
cther cases to be open to change in this case? The
answey, emphatically, is yes. That 1is the entire point,
that is the very essence of the fundamental norm.

If Newfoundland and Labrador were correct, the norm
could never have been applied to the Gulf of Maine, or the
Jan Mayen caseg, or to St. Pierre et Miquelon, for that
matter, which were not pure chelf cases.

But the norm, what international law prescribes in
every maritime delimitation, is sufficiently robust and
flexible to encompass, indeed, it has been formulated
expressly s0 as to encompass the circumstances of this, or
any, waritime pboundary case.

And just as the circumstances of this case differ from
those of a pure shelf case, in particular as regards the
basis and the nature of title, so too the weight, the

welght, Mr. Chairman, and members of the Tribunal, the

welght attached to each such circumstance, its
contribution to an overall equitable resuit. This point
will be developed by Professor Saunders, when ne addresses

1

i

. R,

]

But an excellent example, a superb examplse of this was
suggestea by my friend, Mr. Willis, himself on Monday,

#nen ne argued that the geographic considerations o
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case, wnich as you will have noted, Newfoundland and
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Labrador draws entirely from the Canada-France
arbitration, they -- Mr. Willis argued that the geographic
circumstances of -~ considerations of the case should not
be discarded merely because other consideraticns, notably
conduct, may be relevant.

Of course, this is not what Nova Scotia has argued.
Gecographic considerations cbviously should not be ignored
in this case. And we do not ignore geocgraphic
considerations. But the point, the point is precisely
that the weight accorded to gecgraphy, or to conduct, or
to any relevant circumstance, varies from case to case, as
is demonstrated by the body of precedents.

Mr. Willis argued that geography should invariably
have pride of place, because of its linkage to the basis
of title. But in fact, as we have seen, as I have tried
to demonstrate, the basigs of title in this case, is not
linked to geography in the game way that it is in other
caseg. We're not saying that geography is -- 1is not
relevant. But we gubmit that it is less relevant to the
basis of title than conduct, and it may well be that its
pride of place must be ceded.

Contrary to Newfoundland and Labrador's increasingly
shrill protestations, it is not Nova Scotia's conception
of the basis of title that is unprecedented, Mr. Chairman.

It 1s the very nature of this arbitration icgelf.
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As I have observed, the basis of ritle is a fact. It
is only the application of internaticnal law to such a
fact in the context of an adjudicared delimitation that
is, almost certainly, unprecedented.

But, Mr. Chairman, members of the Tribunal, vyou did as
much in the firgt phase of the arbitration. You had nc
difficulty rejecting Newfoundland's argument that there is
somecrnrng fallacicus in applying internaticnal law as a
criteria of decision to the guestions before it.

And we are certailn that the Tribunal will find that it
is fully capable of doing the same with Newfoundliand's
repeated plea in this phase.

You have already found that the Terms of Reference
clearly require this for both phases of the arbitration.

Before leaving the question of the basis of title, Mr.
Chairman, it behooves all of us in this room to recall,
once again, the specific issues that the Tripunal has been
asked to determine.

It goes without saylng that if the parties were
states, ves, they would possess, by virtus oFf their
Lzl gezography, continental shelf snt:tlerancs.

The Tribunal will have noticed, however, thac
Newfoundland and Labrador goes one step further. It

sSEery
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hat because the Terms of Reference reguire the
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delimitacion in this case to be effected as if the DArLIEsS
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were states, they also require the Tribunal to delimit the
continental shelf entitlements that the parties would
enjoy 1f£ in fact they were states.

But that i1g not what the Terms of Reference dictate.
That is not what your mandate 1s. It is not what the
Terms ©of Reference say. I1It's not what they mean. It's
not what the drafters intended, as my friend the Agent for
Newfoundland and Labrador is well aware.

The specific language of the Terms of Reference
regarding the application of international law te the
present parties has already been discussed.

To paraphrase the Tribunal in its Award in phase one,
which, to heed Mr. McRae's admonition on Monday this week,
neither party should attempt to relitigate, the Terms of
Reference call for the application of international law,
by analogy, to the conduct of provincial governments
within Canada, and to facts which arise within Canada by
reference to Canadian law and policics.

The principles of internaticnal law governing maritime
boundary delimitation may be modified as the circumstances
require, but not the facts of the dispute, as vyou said.

More significantly, as we saw earlier, the language of
the Terms of Reference are unambiguous as regards the
subject matter of the delimitation. You have to determine

the line dividing the respective offshore arsag of the




parties.

And the stated purpcse for which the Tribunal has been
established is gimilarly explicit, as we saw earlier this
morning.

Even 1f, Mr. Chairman, even 1f the parties were
states, even though -- even if Nova Scotia and
Newfoundland and Labrador were states, actually possessing
soverelign entitlements, ab initio, de jure, to the
continental shelf, the Tribunal would have no mandate Lo
effect the sort of delimitation which ig proposed by
Newfoundland and Labrador.

Even if, T will go further, even if the Terms of
Reference reguired the Tribunal to treat the parties as if
they possessed such entitlements, which thev manifestly do
not, the fact remains that you have not been asked to
delimit the continencal shelf zones of the parties.

And 1f you were to fcllow the path proposed by
Wewfoundiand and Labrador, which Nova Scotia is confident
you will not, your ruling would be, as I said earlier,

ultra petita, and it would leave it open to challenge

had exceeded its jurisdiction.
The purposes for which your Tribunal has been
constituted, and the matter which you must determine, is

the delimitation of the parties' offshore areas
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specifically defined, point & la ligne, full stop.

I end with the following brief remarks, Mr. Chairman,
members of the Tribunal.

The different and differing delimitations proposed by
the parties is explained in large measure by the vastly
different apprcaches that they have adopted, and the
different objectives that they appear to have in mind in
this arbitrarcion.

The fundamental norm of maritime delimitation, about
which we will hear more from Professor Russell after I
leave the podium, entails the application of eguitable
criteria, in order to achieve an eguitable result, taking
into account all the relevant circumstances. The
equitableness of the result is the predominant concexrn.

And in the final analyseis, this is the only true rule,
or principle of maritime boundary delimitation. What
international law prescribes in all cases of adjudicated
boundaries.

And although the process, yes, the process, by which a
boundary is thus drawn involves a degree of supjectivity

oo
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extent that 1t is necessary to it idenfiify and
choose among a range of factors and considerations,
according to which a Tribunal determines what is equitable
in the circumstances, overall, the process remsins firmly

recoted in law.




And the primary means by which this is assured is the
requirement that a delimitation be effected having regard,
above all, to the origin and nature of the juridical zocne
in question, and of the parties' entitlements to that
zone.

It alzo involves an agsessment of the various
circumstances relevant to the delimitation, dispensing
with what the Chamber in the Gulf of Maine case called
preconceived assertions in favour of soluticns that are
demonstrapbly eguitable.

Now Newfoundland and Labrador eschews such an
approach., It proposes a boundary that effectively relies
upon just such preconceptions of key elements of the
delimitation process.

The delimitation that it has proposed ig at least as
remarkable for what 1t expressly excludes as for what is
included amongst the range of factors and circumstances to
be taken into account by the Tribunal.

Its approach overall is to narrow the focus of your
Tribunal to such an extent that one wonders -- one wonders
why an adjudication is at all necessary. For example,
Newfoundland and Labrador has predetermined that the only
manner in which the Tribunal can fulfil its mandate is to
modify the facts of the dispute so as to turn the

delimitation of the line dividing the respective offshore
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areas of the parties into a delimitation of continental
shelf entitlements that the parties do not, in fact or in
law, possess.

It draws its criteria for the delimitation almost
entirely from other cases with little, if any, reasoned
consideration of what might be appropriate on the facts of
this case. It virtually ignores the true juridical origin
and nature of the partiesg' entitlements. It proposes
instead the delimitation of an area that may have been
relevant in the context of the Canada-France delimitation,
but is not relevant to the extent to which my friends
submit in the present case.

It precludes from consideration the extensive conduct
of the parties with respect to the boundary, denies the
significance of the permits that they issued in the area,
dismisses the relevance of the very rvesources -- the only
resources which comprise the interest of the parties in
the areas to be delimited.

And despite my friend, Mr. McRae's gracious permission

to Nova Scobila to argue that factors other than

e}

ecurarhles -- other than geography are also
considerations in the delimitation, in the final analysis,
Newfoundland's own scheme admits of only one factor --

geography. And yet, it nonetheless attempts to distort

the facrs of nature.
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Far from producing a solutlon that is both equitable
and grounded in law, the end result is a delimitation
disconnected from the factual and legal circumstances
particular to these case and to the parties.

Az I and my colleagues will demonstrate later today
and tomorrow, a proper delimitation, one that produces an
equitable result having regard to all of the relevant
legal and factual circumstances, is the delimitation

proposed by Nova Scotia. Mr. Legault?

MR. LEGAULT: Mr. Fortier, questions put by the Tribunal, of

course, are only intended to seek the assistance that you
have offered and indeed have already provided in the
Tribunal ‘s attempt to master the pioneering venture that
you have described for us.

I have another question that might assist me, at any
rate, in doing so. You have cited with approval and
indicated your full agreement with the proposition from
the Libya-Malta case, that the guestiong of entitlement
and of definition of continental shelf on the one hand,
and of delimitation of continental shelf on the other, are
not only distinct, but are also complementary, is self-
evidenc. It seems to me -~ I wonder, at any rate, if the
effect of what you have described as vour position on the
legal basis of title on the one hand and the definition of

the cffshore areas in question on the other hand, don't,
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in fact, enhance the distinctness referred to in the
Libya-Malta case -- yes, Libya-Malta case -- perhaps even
to the point of water tightness, while, on the other hand,
eliminating the complementarity altocgether. Is that
impression mistaken?

Because, on the one hand, you say coentinental shelf 1s
tocally irrelevant to this case so far as the legal basis
of title is concerned; on the other hand, continental
shelf and the definition of the continental shelf in
Article 76 of the 1%82 Law of the Sea Convention is
critical to this case. It is the definition that
determines the entitlements. Is there a contradicticn
here or a difficulty, or am I creating one in my own mind?

MR. FORTIER: Thank vyou, Mr. Legault. I den't think there
is a contradiction. And what I offer by way of a reply
and a comment to your important observation is that Nova
Scotia is not arguing that the fact that both provinces,
you know, have coasts which abut on the relevant area,
which physically happens to be the continencal shelf, 1is

lrrelevant. What we ave submitting is that the -- the
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, the enabling legislation, the imrpleran
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legislation, the Terme of Reference, give you one mandate
and one mandate alone, and that is to define the line
which delimits the offshore areas.

A8 I sai1d earvlier this morning, and as I repeated, the
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offshore area incorporate the description of the physical
shelf of Article 76, and the offshore -- obviously, the
provinces would not have any offshore areas if they -- if
they did not -- if their coasts did not abut on the area
to be delimited, but that the area to be delimited is the

continental shelf is, if I may use the expression, a

physical fact -- a physical fact. But the basis of title
is not the continental -- the juridical continental shelf.
The basis of title is the legislated -- the negotiated

entitlements which were negotiated. That's the key.
MR. LEGAULT: Thank you very much, sir.

MR. FORTIER: Thank vyou, Mr. Legault.

Mr. Chairman, I thank you for having you and your -- I

thank you and your colleagues for having listened to me
attentively this morning, and I would now ask you to call
on Professor Russell to come to the podium. Thank you,
Mr. Chairman.

PROFESSOR RUSSELL: Mr. Chairman, members of the Tribunal,
my colleague, Yves Fortier, has focused yvour attenticn on
the Terms of Reference. He has stated Nova Scotia's
pogition on the fundamental norm of international law
applicable to maritime boundary delimitation, and he has
explored the basis and nature of the partieg' entitlement
Lo the offshore areas.

[ will be focusing primarily on three aspects of the

4
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applicable law. First of all, on the essential
characteristics of the fundamental norm which recognlze
that each delimitation is unique. Secondly, on the
critical importance of the legal basis of title in the
application of the fundamental norm, and thirdly, on the
proper role of previous judicial and arbitral decisions
dealing with maritime boundary delimitation, a matter
which Newfoundiand has misconceived.

As the phase two Memorials of Nova Scotia and
Newfoundland and Labrador illustrate, the parties are in
agreement on a few gsignificant issues with respect to the
law that governs the arbitration.

For example, both of us have argued, although for
different reasons which I'11 address in a few moments,
that the 1958 Geneva Conventicon on the Continental Sheif
is not directly applicable to the present case. They also
agree that under Canadian, as well as under international
law, the seaward limits of their offshore areas are to be
defined by the criteria and the methods provided in
Article 76 of the 1982 Convention on the Law of the Sea.

2oth parties have also acknowledged thezt <he cbhiective
of this delimitation ig to achieve an equitable result and
both have asserted that recognition of and respect for the
nacure and origin of the parties' legal entitlements is of

central lmportance to the delimitation process.
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There are, however, critical features of the
applicable law which are either misstated or simply
ignored by Newfoundland and Labrador, and as we will
demonstrate, these errors are of‘such fundamental
importance to the structure of Newfoundland's case that
they can lead only to the complete rejection of both the
general appreoach to the delimitation espoused by
Newfoundland and of its proposed line.

As we have seen and as we will show, the entire thrust
of Newfoundland's case is to limit the range of
circumstances, hoth legal and factual, to be taken into
account by the Tribunal in effecting the delimitation.
This is the opposite of what the law reguires, and in
light of the approach that Newfoundland has taken to the
law, it is important to consider the essential
characteristics of the fundamental norm governing maritime
boundary delimitation as developed in decisiong of the
International Court of Justice and other tribunals.

I want to begin, however, with a few brief comments on
the relevance to this case of conventional -- the
conventional sources of law on maritime boundary
delimitation, the 1958 Geneva Convention on the
Continental Shelf and the 1982 United Nations Convention
on the Law of the Sea. 0One point on which the parties are

agreed 1s that the 1958 Continental 3Shelf Convention does
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not apply to the present dispute. And this 1s sc despite
the fact that Canada is party to that convention and
despite the fact that Axrticle 3.1 of the Terms of
Reference transposes to the parties Canada's international
legal rights and obligations. However, we differ in our
reascons for concluding that the continental shelf is --
the Convention is not directly applicable, and I think
it's important to restate Nova Scotia's position on this,
and also to give our opinion on Newfoundland's position on
the game point.

In our view, the delimitation provisions of the
Continental Shelf Convention are not directly applicable
because, as Mr. Fortiexr has explained, the continental
shelf regime which the Continental Shelf Convention
applies to is inherently different from the offshore area
regime of management and revenue joint -- shared
management and revenue.

The entitlement of the parties to the offshore areas,
as Mr. Fortler has shown, arises exclusively by virtue of
the Accords and the implementing legislation. The Accord
Rcts don't address the same rights, not all ¢f the same
resources, or the same uses envisaged in the Continental
Shelf Convention, nor do they apply to the same area of

the seabed. So Article 6 ig not directly aprlicable to
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However, Article 6 and the cases dealing with its
application do have some relevance. They certainly
conztitute an important part of the historical evolution
of the law and of the fundamental norm applicable to all
cases of maritime boundary delimitation.

Now as to Newfoundland's analysis as to why the
continental shelf convention does not apply, we disagree
with Newfoundland's analysis on this point. And we regard
it as unsupportable on a proper reading of Article 31 of
the Terms of Reference.

The phrase, the principles of international law
governing maritime boundary delimitation combined with the
phrase, as 1f the parties were subject to the same rights
and obligations as the government of Canada at all times
would, in our opinien, include Article 6 of the 1958
Convention on the continental shelf.

Now Canada 1s not a party to the Law of the Sea
Convention, the 1982 convention on the Law of the Sea,
however, it 1s generally agreed that many of the
convention's provisions, including Articles 74 and 83,
dealing with the delimitation of the exclusive economic
zone and the continental ghelf respectively, reflect
customary international law to a substantial degree.

This was noted by the Gulf of -- by the Chamber in the

Gulf of Maine case in 1984, which also commented on the
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significance of the parallel or wvirtually identical
wording of Articles 74 and 83. And again, we would note
that that parallel wording of the provisions governing
delimitation of the exclusive economic zone and of the
continental shelf, highlights or underlines the
applicability of the fundamental norm to different
maritime zones.

However, asg Mr. David Colson noted in a talk that he
delivered to the American Society of Internaticonal Law in
1987, any student of the case law of international
boundary delimitation, knows that the answer to a boundary
dispute is not going to be found in the text of the 1958
or the 1982 convention.

Interestingly encugh, however, he went on to say, I'm
not sure I can tell vyvou where the answer will be found.
But the language of the 1982 convention is only going to
trame the debate, not resolve it.

Interesting I say that he said, I'm not sure I c¢an
tell where 1t can be found -- where the answer can be
found, because [ think implicit in that is 2 recognition
that the fundamental norm identified, develovned 1n the
jurisprudence, like the norm as reflected in the
convention, only provides a framework.

Now from the outset Newfoundland misconceives of key

tenets of the international law governming maritime
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boundary delimitation. My colleague, Yves Fortier, has
already shown how Newfoundland has confused the law
applicable to entitlement to and definition of the
continental shelf on the onehand, with the law applicable
to the delimitation of maritime boundarlies generally on
the other. And it does so despite the fact that the Court
made it absolutely clear in Libya- Malta that the two are
distinct, though complementaxry. And though the cases
demonstrate that the fundamental norm is applicable not
only to the delimitation of the continental shelf, but
also to the delimitation of fishery zones, exclusive
economic zones and single maritime boundaries, indeed to
all maritime delimitations.

This confusion, however, pervades Newfcundland's
treatment of the applicable law and its critique of Nova
Scotia's legal framework. According to Newfoundland, the
legal framework adopted by Nova Scotia, requiring as it
does the applicaticon of the fundamental norm to the
division of the offshore areas, as opposed to the
continental shelf, creates a framework in which the
relevant circumstances can be selected at will and
assigned whatever priority and weight happened to suit the
needs of the argument. That from paragraph 72 of
Newfoundland's Counter-Memorial.

Newfoundland further contends that the legael framework




- 405 -
proposed by Nova Scotia has the following conseguences.
That the proper hierarchy of relevant circumstances will
be inverted, that from paragraph 11 of Newfoundland's
Counter-Memorial.

Now on Monday --
PROFESSOR CRAWFCRD: Ms. Russell --

PROFESSCOR RUSSELL: Yes.

PROFESSCOR CRAWFORD: -- someone whom your side has already
quoted said "what I say tCo you three times is true", and
we have heard thisg on a number of occasions. 1Is the

emphasis that you are placing on the distinction between
the offshore area and the continental shelf -- does that
carry with it any implication that if we regard the two
areas as s8¢ analogous, if we were to regard them as so
analogous that the rules of that continental shelf
delimitation would apply, that Newfoundland's analysis of
those rules would be accurate? Or that Newfoundland's
line would follow? I mean, I --

PROFESS0R RUSSELL: No, it -- Newfoundland -- no.

PROFESSOR CRAWFORD: I'm starting to be worried zbouc
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PROFESSOR RUSSELL: Yes. The --
PROFESSOR CRAWFORD: Because you might be pervasively Wrong.
PROFESSOR RUSSZLL: Newfoundland's -- the law, the norm 1s

essentially the same, the Cypes of criteria, circumsgtances
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and methods are very similar. The Tribunal would, of
course, draw on the same norm, the same tools. But
Newfoundland has, I would say -- we would say, misstated
even the law of continental shelf delimitation. And I
will proceed to show how that 1is so.

Now on Monday, Mr. McRae said that Newfoundland --
that Nova Scotia wanted to -- the law to be applied in a
perverse manner. &and that we had applied the wrecking
ball to the Canada-France case and to the Gulf of Malne
cagse. And in our respectful view it 1s Newfoundland that
has applied the wrecking ball, and it has applied it to
the fundamental norm. Xt has torn down the modern
structure and taken us back to 1969, with an argument
premised on the North Sea cases which ignores the
developments and the evolution that have taken place in
the law since that time, particularly in the deownplaying
of the importance of natural prolongation and of nen
encroachment, which my colleague, Professor Saunders, will
address in greater detail later.

Newfoundland would reduce the law of maritime boundary
delimitation to a fundamental norm in which relevant
circumstances means only geographical circumstances. A&nd
in which equitable criteria would be reduced to a closed
list of two, non encroachment, no cutting off and

pProportionaliby,
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Now no doubt many commentators who have been critical
of the intermational Court's approach to maritime boundary
delimitation would applaud such a clarification or
simplification of the law. However, as we will
demonstrate, the jurisprudence does not support it. And
as Mr. Willis himself pointed out in his article from
precedent to precedent, the triumph of pragmatism in the
law of maritime boundaries, which 1s found in our annex
192, the law as stated in the decisions of the World Court
may lack precision. And as he says, may suffer from an
access of equitable discretion. But as he also notes, it
is rooted in a pragmatic reccgnition that the
undisciplined vagaries of geography cannot be ordered
readily by the law, much less reduced teo a formula that

can be applied universally.

PROFESSOR CRAWFORD: Miss Russell, the Registrar will

provide you with a text of a speech given by the President
of the Internaticnal Court, Judge Guillawure on the 3lst of
October cf this vear. It was actuzlly z lecture. I

attended But it was in the Sixth Cormmittes on

[
rt

maritime boundarcy delimitation. And he savs on sags § of
that speech, "Whether it be for the territorial sea, the
continental shelf or the fishing zone -- sorry, I will

Just take the quote back a line. "The law on maritime

delimitations was completely reunified." He is refarring
i}
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to the decision in Qatar-RBahrain -- "Whether it be for the
territorial sea, the continental shelf or the fishing
zone, it 1g an equitable result that must be achieved.
Such regult may be achieved by first identifying the
equidistance line, then correcting that line to take into
account special cirvcumstances or relevant factors, which
are both essentially geographical in nature." And he then
goes on to say that that rule 1s also applied to adjacent
as well as opposites coasts.

I simply draw that to your attention since we have --
yvou have gquoted from counsel on the other sgide. I -- and
it is a view as to what is going on now as a result of
Qatar-Bahrain. And I would be grateful if in the course,
not necessarily in your immediate presentation, but in
talking about the applicable law, whether you would
address this on the issues discussed by the Presgident.

PROFESSOR RUSSELL: Okay.

PROFESS0OR CRAWFORD: In other words, has there been a move
in the iaw of maritime delimitation? Of course, I
entirely understand the argument that we are delimiting a
sul generis zone, but nonetheless, what he is saying is
the law has been completely reunified. And this is the
first time I have seen the suggestion that it's even been
reunified to the level of there being no distinction in

principle between territorial sea and the continental




shelf delimitation. So if that's true what would --

PROFESSOR RUSSELL: Just on -- yes. Just on an immediate
comment, I note that for example in the Gulf of Maine
case, I think it's at paragraph 160, the Chamber commented
in terms of methods, you know, on that fact that the
methods that had been used and which were appropriate to
the areas closer to shore like the territorial sea, vyou
know, might be very different and probably are wvery
different than the methods that should be adopted for the
delimitation much farther from shore, it =zaid, where the
purpose of the delimitation is to, as it saild, share the
mineral wealth of the seas.

PROFESSOR CRAWFORD: Yes. But the point about this
statement is that it identifies 2 sort of unesse about the
law of maricime delimitation, which many had in the early
80s. And by implication at the time of the Gulf of Maine
case. And then says that since then there has been a

development in the direction of greater certainty.

-

Now Mr. Willis at least in his academic capacity may
rejoilce in uncerxtainty --
PROFESE0OR RUSSZLL: VYes. That's right.
PROFESSOR CRAWFORD: -- in uncertainty, but it just seems to
me that there is at least a case that the President
looking at it from within, as it were, has analyzed a

trend in the decision such as Jan Mayen and Qatar-Banhra.un,
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which we need to think about. Thank you.

PROFESSOR RUSSELL: Okay. Now despite the statement that --
from Mr. Willis in his article at page 5, that the law
couldn't be reduced tc a formula that can be applied
universally, we hearcd Mr. Willis speak earlier this week
in formulaic and mathematical terms about the
proportionality equation and abcout the fact that the body
off law is inseparable from its practical applications.
That was precisely what the Chamber in the Gulf of Maine
wag warning against when it stressed that each case is in
the final analysis different from all others. It is
monotypic.

Now although it has been criticized for its open-
ended nature, the fundamental norm that delimitation be
effected by the application of equitable principles taking
into account all of the relevant circumstances, in order
to achieve an equitable result, is not devoid of legal
structure. This jurisprudence has been consistent in
emphasizing that eqguity must be seen as operating within a
framework of legal principles.

According to the International Court of Justice, the
requirement that eguitable principles be applied in a
delimitation is itself a rule of law, and a delimitation
effected by a Tribunal in accordance with the principles

of international law is to be distinguished from an award
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ex aequo bono. Although Tribunals do enjoy a measure of
discretion virtually at every stage of the delimitatiocn
process, that discretion is constrained and guided
throughout by legal principles.

As the Court noted in the Tunisia-Libya case at page
60, the task of the Court 18 to apply equitable principles
as part of international law and to balance up the various
considerations which it regards as relevant in order to
produce an equitable resul:.

The Court went on to say, that while it is clear that
no rigid rules exist as to the exact weight to be attached
to each element in the case, this is very far from being
an exercise in discretion or conciliation, nor is it an
operation of distributive justice.

There are two particular characteristics of the norm
that provide a legal framework to equitable principles.
First, the choice of eguitable principles or criteria that
will govern a particular decision are made within a
process that reguires explicit consideration of, and
conmnection ©o the relevant circumstances of a given case.

2 tzibunal cannot proceed £o the decrsicon »r views as
Jjust in the broad sense. It must do so through the
application of principles and practical methods which are

gerived I[rom relevant circumstances on the facrs of the

[4¥]

Ccase.,
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Second, both the relevant circumstances that influence
the choice of equitable principles and the principles
themselves must reflect the legal basis of title to the
zone being delimited.

The Court in the Libya-Malta case stressed that the
legal nature of the zone in guestion was a significant
constraint on the potentially unlimited range of eguitable
consliderations. At page 40 cof its decision, the Court
sald, "For a court, although there 1s assuredly no closed
lists of considerations, it 1g evident that only those
Chat are pertinent to the institution of the continental
shelf, as it has developed within the law, and to the
application oﬁ equitable principles to its delimitation,
will gualify for inclusion. Otherwise, the legal concept
of the continental shelf could, itself, be fundamentally
changed by the introduction of considerations strange to
its nature." The same, of course, can be said with the
offshore area.

The implications of this approach in the present
arbitration are clear. Tying the election of equitable
prainciples to the substantive legal basis of title to the
zone 1n guestion is an important element in ensuring that
the delimitation i1s made within a clear legal framework,

and not as a matter of pure discretion.

Again, as Mr. Willais pointed our in his article, in
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the first place, discretion exercised by the courts has at
once been confined and guided by the basis of title.

Now it is true that in all previous cases, the basis
of title has been or has been found to be related to
coastal geography. But that is not part of the norm. It
was a reflectlion in these cases of the impact of the basis
of title on the application of the norm.

Now contrary to what Newfoundland argues in its
Counter-Memorial atf paragraph 11, there 1s no established
hierarchy of relevant circumstances in delimitation law.
Such a notion is contrary to the basic norm of maritime
boundary delimitation, which recognizes that each
delimitation is unigue. As Professor Weil says in his
book at page 11 -- his book, that is, Maritime Boundary
Law Reflections at page 11, what is involved is not a
hierarchy of relevant circumstances, but rather a ballet
of concepts, or if it fits better with the smorgasbord of

cases and the ice-cream curry, a buffet of concepts.

CHATIRMAN: May I just intersperse a housekeeping element. I

have no idea how long you plan to continue, bur it is
getting very close to 12:30, and if vou are coing to speak
for some length, perhaps you might come Lo a convenient
break pretty socon.

PROFESSOR RUSSELL: Mr. Chairman, T will finish just with a

queve from the North fen cases, which makes this poinc,




- 414 -
and then I will take up again after lunch, if that's
convenient. That will only take a couple -- even just a
minute.

So the factual circumstances which may be relevant to
a delimitation are theoretically unlimited. As cthe court
gaid in the North Sea casge in 1969, "In fact there is no
legal limit to the considerations which the states may
take into account for the purpose of making sure that they
apply equitable procedures. And more often than in not,
it is the balancing up of all such considerations that
will preoduce this result rather than the reliance on one
to the exclusion of all others. The problem of relative
weight" the Court said "to be accorded to different
considerations naturally varies with the circumstances of
the case."

So the North Sea case said theoretically at least
there is no limitation of the factual circumstances. In
practice, the legal basis of title may constitute such a
limitation. I will continue after lunch with a
description of some of the circumstances that have been

censidered in previous cases.

PROFESSOR CRAWFORD: But, of course, that passage was the

one which provoked the one you read earlier about the

distinction between what states could take into account

and what tribunals could take inte account
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PROFESSOR RUSSELL: That's right. That's right. And that's
why the legal basis of title is so important --

PROFES50R CRAWFORD: Yes.

PROFESSOR RUSSELL: -- in giving weight to the circumstances
of the particular case, and from on the basis of the
clrcumstances then, on deciding what criteria are
appropriate to apply. And from that then based on the
criteria, what practical methods are appropriate for the
implementation of those criteria. &nd that's precisely
our point.

Thank you very much.

CHAIRMAN: Thank you.

PROFESSOR RUSSELL: ©h, I am sorry. Will we reconvene at
1:30 or --

CHAIRMAN: That in part is -- 1:30 is convenient?

PROFESSOR RUSSELL: Yes. Yes, thank vou.

CHATRMAN: Yes.

{(Recess - 12:30 p.m. to 1:30 p.m.)

PROFESSOR RUSSELL: Mr. Chailrman, members of the Tribunal,
before we adjourned for lunch, I was just making the point
that there ig no hierarchy of relevant circumstances. and

that as the Court said in the North Sea case, the factual

circumstances which may be relevant to a delimitation are

theoretically unlimited.

And in answer fto a gquesLion to Profeszsor Crawfeord

o
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made the point that, yes, in Libya-Malta, that they had
pointed out that the basis of title forms a significant
constraint on the potentially unlimited range of
circumstances.

It is possgible to identify the types of relevant
circumstances considered in the previous cases. Now my
colleague, Professor Saunders, 1s going to do a general
introduction te the law of relevant clrcumstances. So I
am really just introducing them very briefly.

But the relevant circumstances, which have been
considered in previous cases have included geographic
factors. And geographic factors have, as Mr. Willis has
noted, they have played a prominent role in all of the

cases, commencing with North Sea. The relationship

between the coasts of the parties, guestions of adjacency

and oppositeness, distance between the coasts, the

configuration of a coast, changes in direction and so on.

The courts have also considered circumstances related

to the conduct of the parties. We have heard some already

about the circumstances of conduct in Tunisia-Libya, and
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1 hear more about that from Professcr ¢ziaders and
Mr. Bercrand, as well.
The Jlocation and division of relevant recources has

also peen mentioned in the cases as a relevanc

circumstance beglinning in North Sea where they talked
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about circumstance -- regources that were known ox readily
ascertainable.

However, in the Gulf of Maine case, in noting that the
third sector of the boundary line was perhaps the most
important, because of the presence of Georges Banks, the
Court also -- the Chamber also noted in that case that
that was a place where there were not only valuable fish
resources, but also valuable potential hydrocarbon
resources, as well.

Economic dependence on resources in the disputed zone
has been frowned on in some caseg, such as in Tunisia-
Libya, where they said they couldn't consider such
circumstances because national fortunes can change and
tilt the balance one way or the other.

On the other hand, in Jan Mayen, they did mention that
in the Gulf of Maine case, the Chamber had said that
economlc dependence on resources was at least an auxiliary
factor and that the Court had to consider the impact of
the delimitation on the economic well-being of the
populations of both parties in relation to the figh
rescuxrces, for example, or hydrocarbons.

As well -- and I should make it, there i1s a
distinction to be drawn between economic dependence on
resources 1in the disputed zone and relative wezlth and

poverty. Crtrary to what the coungel for Newfoundland
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have said, Nova Scotia is not arguing that relative wealth
and poverty should be a relevant clrcumstance in this
case.

Third party interests and the impact of other
delimitations in the regions has played an important role
in a number of the cases. In Tunisia-Libya, the Court,
for example, said that it was a potentially relevant
circumstance, the existing or potential delimitations
between each of the parties and other states in the area.

And certainly at page 36 of the judgment, map number
1, for example, in that case, showed the delimitation
between Tunisia and Italy. So certainly it was probably
on their minds.

In Libya-Malta, the interests of Italy were very much
on the minds of the Court. &And in Guinea/CGuinea-Bissau,
the Court said that in order for the delimitation between
the two Guineas to be suitable for equitable integration
into the existing delimitations of West Africa, the West
African region, as well as into future delimitations, they
sald it was necessary to consider how all of che

delimitations fit in with the general con

I
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iguration of the
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West African coast.
PROFESSOR CRAWFQRD: Dr. Russell, the West African case is
certainly relevant. Of course, the difference here is

that we actually have a delimitation. I mean it's not a
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case of speculation. We know -- we know what 1t 1s.

Are you going to argue about what the impact of that
is, or 1s that going to be a matter for someone else on
your team?

PROFESSOR RUSSELL: Professor Saunders is actually going to
deal with the law on the relevant circumstances.

PROFESSOR CRAWFORD: I gee. Professor Saunders 1is the Dr.
Hughes of this round?

PROFESSOR RUSSELL: That's exactly. This 1s it.
Congiderations of geology, and gecomorphology, and historic
rights have also been circumstances that have been looked
at in the cases, but not -- not really attached weight in
the various cases.

Like the range of circumstances that's open fox
consideration, the potential range of applicable --
equitable principles is also unrestricted. Although, it
1s, as well, possible to identify the equitable criteria
used in previousg cases.

They include the familiar maxim that the land
dominates the sea, flowing from the sovereignty of the

CToa
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tal state over the land terxitory. Tgual 2ivision of
overlapping areas of entitlement, first mentioned in North
Sea. Described in the Gulf of Maine case by the Chamber
as being a criteria that was intrinsically ecuitable.

Avaidance of cut-0ff and nonencroachment of areas close to
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the coasts of the party. Mentioned again in North Sea and
also in Anglo-French. Conduct as an indicator of what the
parties, themselves, have considered how they have viewed
the geographical equities of the situation through their
own eves. And most -- most particularly in the Tunisia-
Libya case. And proportiocnality -- a reasonable degree of
proporticnality of relevant cocastal lengths to maritime
areas. That's been a factor in all of the cases.

MR. LEGAULT: Miss Russell, a very brief guestion. I don't
want to interrupt you for long. I understand the
differences between the approaches of the two parties as
regards both eqguitable principles and relevant
circumstances. I think it has been made very clear.

Could you refresh my memory as to whether the parties
agree, however, on the basgic formulation of the
fundamental norm?

PROFESS50R RUSSELL: Yes.

MR. LEGAULT: Not its application, just its formulation.

PROFESSOR RUSSELL: Yes, we do agree on the formulation.

Yes. Although, then in the statements of law, vou know,

il

e
e
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oI summarizing it, T would say -- I will show that
there 1s inaccuracies. And I will point those out.

MR. LEGAULT: Thank you very much.

PROFESSOR RUSSELL: The essential point though is that the

list of crircrion is neither closed nor of automatic
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application.

The mere fact that a particular principle was utilized
or rejected in a previocus case, for example, dealing with
the continental shelf, as the Gulf of Maine Chamber said,
does not permit the presumption that the same should occur
when new facts are under consideration.

It doesn't precliude them, but decesn't alsc encicle
those criterion to automatic application. &And as the
Chamber in the Gulf of Maine noted, there is a fundamental
distinction to be drawn between a mandatory legal rule or
norm and the considerations that might be used in the
application of that norm. This point is reflected in the
Gulf of Maine case where the Chamber stated that “"The law
reguires the application of equitable criteria, namely
criteria devrived from eguity which, whether they be
designated principles or criteria, the latter term being
preferred by the Chamber for reascons of clarity, are not
in themselves principles and rules of international law."

5o the particular principles that are identified and

applied in the cases are not rules of law, bur are

appropriateness to a particular fact situation.
Newfoundland incorrectly equates equitable principles
and relevant circumstances with mandatory rules of law.

After acknowledging that those principles are based on
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equity in light of the circumstances, Newfoundland goes on
to argue specifically they, the principles of
international law, include -- and then it mentions natural
prolongation, non-encroachment, no cut-cff, the abatement
of disproportionate effects created by incidental coastal
features or irregular coastal configurations, and a
reasonable degree of proportionality. Then, at paragraph
69, it proceeds, "These are among the f[undamental
principles recognized by the jurisprudence. Provided they
are respected, there ig no method of delimitation that is
sacrosanct . ?

There are several sericus errors manifested in this
statement of the law. First and foremost, Newfcundland's
formulation confuses and effectively merges the discreet
concepts of principles of law which govern the process of
maritime delimitation and equitable principles, which are
one of the factors to be applied as part of that process.
And that's why the Gulf of Maine stated its preference for
the term "equitable criteria®, for reasons of clarity.
It's that clarity that Newfoundland sacrifices when 1t
an~ints 25 principles and rules of international law,
indeed, as fundamental principles, the concents of non-
encroachment, avoidance of cut-off, and proporviocnality.

Now all criteria are to be selected with reference to

thri+~ appropriateness to the circumstances of a given
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case. This point was stregsed by the Chamber in the Gulf
of Maine case in respect of two ¢f the equitable
principles or criteria that Newfcoundland would now imbue
with mandatory status -- non-encroachment and no cutting
off.

The Court cautioned that the error lies precisely in
searching general international law for, as it were, a set
of rules which are not there. This observation applies
particularly to certain principles advanced by the parties
as constituting well-established rules of law, and then it
refers to a couple and then says, "One could add to these
ideas the ideas of non-encrcachment upon the coasts of
another state or of no cutting off of the seaward
projecticns of the coasts of ancther state which may, in
given circumstances, constitute eguitable criteria
provided, however, that no attempt is made to raise them
Lo the status of established rules endorsed by
international law."

The same position was reflected by the full Court in

[

ts decision in Libya-Malta regarding the criterion of

proportionality.  Far from constituting
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international law, one of the fundamental orinciples
recognized in the jurisprudence, as pleaded by
Newfoundland and Labrador, the Court stated tnac

"Proportionality 1s ope possibly relevant faccor AMOngsc
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several cother factors to be taken into account. It is
nowhere menticned", the Court said, "amongst the
principles and rules of internaticnal law applicable to
the delimitaticn.™

In sum, the critical error identified by the Chambexr
in the Gulf of Maine case, as by the Court in the Libya-
Malta case, 1s precisely the error that Newfoundland makes
in its statement in regarding what it ccnsiders the
principles of international law relating to maritime -- to
the delimitation of maritime boundaries. It cloaks the
concepts of natural prolongation, nc cut-off and
proportionality with a mantle of universality reserved
only for true principles of law.

Earlier this week, Mr. Willis accused Nova Scotia of
draining the law of its substantive content. 1 would
suggest that he's just talking about a content that's not
there. He's committing the error that the Chamber
cautioned against, the area of searching general
international law for a set of rules which is not there.

A further error in Newfoundland's stacement of what it
relsvs to as the principles of law flows direcrly from its
theme of limiting the considerations which are to be taken
into account in this delimitation. Newfoundland and
Labrador declares that the essential requirement of a

delimitation elluvcted according to the princintes of
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international law is a result that is eguitable in terms
of & particular geographical configuraticn of the relevant
area.

In other words, of the potentially wvast range of
circumstances pertinent to any given case -- clrcumstances
by reference to which the criteria and methods of
delimitation are to be selected and the overall eguity of
the result is to be measured. Only one is relevant, 1in
Newfoundland's estimation, and that's gecgraphy. And
we're not saying that geography i1sn't relevant; we're just
saylng that it 1s not the only relevant circumstance.

But this refrain recurs throughout Newfoundliand's
phase two Memorial. For example, they say, "The present
dispute can and should be resolved exclusively on the
basis of the coastal geography of the delimitation area."
And again, "the geography is overwhelmingly the most
important factor and is most often -- is most often the
only relevant factor.”

Now contrary to Newfoundland's interpretation, the
essentlial requirement of the law of maritime boundary
Zdelimiszticn, as stated by the Court ir the Libya-Malta
case, for example, is that delimitation must be effected
by the application of eguitable principles in all of the

relevant circumstances in order to achieve an equitable

renule
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Again, in the Gulf of Maine case, in 1its formulation
of the fundamental norm of maritime delimitation, which
Newfoundland quotes, but, apparently, declines to apply
where 1tLs own interests are at stake, the Chamber stated
uneguivocally that "Delimitation is to be effected by the
application of equitable criteria and by the use of
practical methods capable of ensuring, with regard to the
gecgraphic configuration of the arez and other relevant
cilrcumstances, an eguitable result."

Ultimately, the cholce of relevant circumstances, as
with the selection of eqguitable criteria, must be made in
relation to the facts of the case. There is no single set
of circumstances that can be identified as an essential
requirement .

The same argument applies to practical methods. The
parties agree that there's no practical method that must
be applied, and so this really isn't a matter of
contention betwesen us.

In sum, there are no predetermined eguitcble criterion
or set of criterion, nor any single practical mechod or
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law. Every delimitation is unigue. That's the essence of
the fundamental norm, as the Chamber said in the Gulf of

Maine case.

And it 1s, furthermore, and the jurisprudence is clear
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about this, that although equitable considerations
influence all stages of a delimitation, it is ultimately
the eqguitable nature of the result that must be the
dominant concern. This peoint is fundamental, and it was
confirmed by the Court 1in Tunisia-Libya as follows: "The
result of the application of equitable principles must be

egquitable. Tt is the result which is predominant. The

ot

principles are subordinate to the goal. The eguitableness
of a principle must be assessed in the light of its
usefulness for the purpose of arriving at an eguitable

resulg."

PROFESSOR CRAWFORD: The problem we have, Dr. Russell, with

that is that if it's true, it‘s a bit like trying to cut -

- cut a steel bar with a piece of rubber. I mean it -- it
just doesn't have any purchase. If that's true, then vyou
can't -- there's no criteria. OCkay, egquity -- what 1is

equity in the eye of the beholder? 1In the courts, surely
there has been some sort of common law mechod. Mr. Willis
szid with some relish that it was a common law method
which has developed criteria for working out what is

2Zulty and for eliminating certain conssgisnces Tt may

be that this is a matter for your co-counsel.

PROFESSCOR RUSSELL: Well, I can tell vou that, first of all,

we nave got a team that has a numbexr of civil lawyers, asg

well, so that may influence our approach,
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international law 1s not common law, and we -- Common
lawyers wheo have training in international law must always
keep that in mind. It's difficult for us to be working in
a system where there's no binding precedent, and we see
that --

PROFESSOR CRAWFORD: It's not a question of the cases being
binding. 1It's a guestion of wnether, from the cases,
emerges any guldance for the Tribunal in what 1s -- 1n
what is equitable in certain kinds of situations. A
situation where you have 1is that -- I say this under
advisement, and subject to further persuasion as a result
of additional contact with Mr. Fortier, but up to now it
seems to me the situation is that there's an inner area
which -- where the two parties are more or less opposite,
and then there's an outer area in which they‘re more or
less adjacent. This is not the first time in
internaticnal jurisprudence in which courts have faced
that situation, 1s 1t?

PROFESSOR RUSSELL: WNo, it -- no, it isn‘'t.

PROFESSOR CRAWFORD: &nd so I mean speaking for myself, can

o
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ccept entirely that the cernerzl goal ig an
equitable result? It probably doesn't make any difference
whether you're applying 1958 or 1982 or customary

international law. So we know that much, but we den't

know very much.
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PROFESSOR RUSSELL: I would say -- I would say your concern

is that yvou've got too much discretion and is 1t just ex
aeque et bono, and I would say no, 1t isn'‘t. The legsal
bagis of title forms a constraint. It influences the
weight attached to the circumstances in the case, and then
flowing from that, the selection of cxiteria. And then
once you've, vou know, selected the criteria, then what
methods are appropriate to the criteria that you've
selected? That's the process, and I think that it isn't
just an unlimited discretion. It is constrained.

That was the point of the statement by the Court in
the Libya-Malta. That's the process that was taken in
Gulf of Maine and subsequent cases. So I think that the
cases do provide you with guidance. The legal basis of
title in this case is unigue; the whole case is unique
where we are applying international law to a creature of
domestic law. But the -- the law does provide you with
guildance.

The foregoing review of the central charzcreristics of
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e fundamental norm indicates that judges and arbicrators
maritime boundary decision making. However, as I'wve said,

ocne critical factor that's emphasized repeatedly in the

()
=
=
-
!

3

rucence and that serves at every stage of the

{1
{0
|_l
.l_l
=
i
ri
!
ot
}_.I
O
-
I
a
o

irvect and to constrain the discrerion




- 430 -
inherent in the Tribunal's task 1g the legal basis of a
state's claim to entitlement to a particular maritime
Zone .

The importance of that title cannot be overstated.

The significance of the title was, as Mr. Fortier noted,
recognized in the Gulf of Maine case in which the Chambex
held that the fact that the object ¢f the delimitation in
that case was not just the continental shelf, but a zone
that would encompass both the seabed and the water column
was a special aspect of the case which must be taken into
consideration, even before proceeding to examine the
possible influence of other circumstances on the choice of
applicable criteria.

The Court noted the profound difference between the
task that had been assigned to it and the task of the
Court 1in earlier cases, or of other tribunals, in
delimiting the continental shelf.

And it stated that, for example, that the nature of

t~h

its task, that the combined basis of title affected the

cholce of circumstances and relevant criteriz. That 1t

|98

could not consider any critericn that relataed orly to one
of the two different realities that had to be delimited in

conjunction.

The passage from the CGulf of Maine reaily notes the

intringic connection between the nature and origin oI the
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title claimed, and the choice of the dominant equitable
criteria to be applied in a delimitation. And the cases
have repeatedly demonstrated that.

In the North Sea case, the Court's reasoning did
proceed from its finding regarding the juridical character
of the continental shelf as an extensicn seaward of land
territory, over which a state may exercise sovereign
rights by virtue of its sovereignty over the land. A&nd
that in turn justified the central requirement in shelf
cases, first of all. Then it drew freom that the maxim
land dominates the sea, and then that in turn justified
the central requirement in ghelf cases to examine closely
the geography of the coastline.

In Libya-Malta, when the Court examined the
continental shelf case, it had to consider a change in the
Juridical status of the continental shelf, arising from
tne proceedings of UNCLOS III, and the entitlement to an
Exclusive Economic Zone extending te 200 miles. And it
nocted -- it noted the influence of that change on its

reasoning.

[h

The Court szid it follows that for 4uridiczl an
practical reasons, the distance criteria must apply to the
continental shelf, as well as to the Exclusive Economic
Zone. Ana that distance criterion, which Libya tried to -

- to get the Court to ignore, played a role, influenced
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the Court's adoption of a provisiconal median line in that

case.

The legal basis of entitlement is also critical to one

of the most difficult and controversial aspects of
maritime delimitation. &aAnd that's the definition of the
area relevant to the delimitaticn.

The Court in Tunisia-Libya, applvying the finding in
the North Sea case, that the geographlc correlation
between coast and submerged areas off the coast is the
basis of the coastal state's title, then proceeded to say
that the coast of each of the parties', therefore,
constitutes the starting line from which one has to set
out in order to ascerxtain how far the submarine areas
appertaining to each of them extend in a seaward
direction, as well as in relation to neighbouring states
situated either in an adjacent ox opposite position.

Sc the legal nature and status of the zone will
determine the possible seaward limicts of a state's claim.
The area of potential legal entitlement.

And as will be shown by Profegsor Saunders, it is
this, the area of overlap between competing legal
entitlements of the two states that forms the area of
direct relevance to a delimitation. &And this, in turn,
1nf1uenceslthe application of the proportionality

criteria,
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Now, although the parties agree on the importance of
title as one of the primary consideratlions with respect to
the case, they disagree on tne circumstances and the
equitable criteria. And that's -- the reason lies in the
fact that while Newfoundland asserts that the legal basis
of title ig the primordial consideration in a delimitation
based on principles of international law, 1t fails to
congider the basig of title to the zone to be delimited
here. It simply assumes as the keystone of the proposed
delimitation, that the offshore areas have the same
characteristics as the continental shelf. And that the
origin and the nature of the parties' entitlements are the
same as the continental shelf.

The outgrowth and impact of this fallacious assumption

are obvious in every aspect of Newfoundland's approach.

Its reliance on geography is justified on this basis. You
can gee, for example, in its -- in its Memorial at
paragraph 87, and there are many paragraphs that -- that

would demonstrate this, that delimitation must be bhased op
coastal geography. It goes on, "Since the coast is the
source of title, it is the primary consideration that 1is
pertinent to the instituticon of the continental shelf, as
it has developed within the law.®

Now, T should say, and I have said this already in

answer to one question, that even if thisg were a
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continental shelf delimitation, Newfoundland's contention
that the case should be decided only on the basis of
geography is contrary to the fundamental norm, and to the
jurisprudence. Nevertheless, it bears reiterating that
the entitlements of the parties in this delimitation are
not derived from any ab initioc entitlement, or inherent
title, based on coastal geography, or soverelgnty over the
coast. The partieg' entitlements derived from specific
legislation which implements negotiated, joint management
and revenue sharing agreements. And this is a factual
context or framework that cries out for a consideration of
a far broader range of relevant circumstances and
criteria, than merely the geographical.

PROFESSOR CRAWFORD: I -- there seems to be an equivocation
there. I can understand that if you were saying, well
this is not a continental shelf delimitation, this 1s a
delimitation of something else. And therefore,
continental shelf cases are irrelevant.

But 1s that what you're saying? Or are you saying --
PROFESSOR RUSSELL: No, I'm not -- no, I'm not saying that.
PROFESSOR CRAWFORD: Then why are you -- why are you saying

it is so different? I mean, why the emphasis upcon the
difference, if it doesn't make a difference? If T can put
it that way?

FROFESSOR RUSSILLL - Because the criteris -- the legzl bas:s
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of title affects the weight and the selection of the
circumstances that are really considered relevant, they
have to be -- bear some relationship to the -- the basis
of title to the zone being delimited.

and it affects the weighting of those clrcumstances,
and that in turn, affects the selection of the criteria.
That's what -- that's our point.

So that, for example, in a negotiated entitlement,
conduct should have more weight than it would in an
entitlement that arises only by virtue of sovereignty aver
the land. Or that, in a zone, single maritime zone where
you can't consider factors related to fish, or to the
aguatic fauna, because you are dealing with a zone that
encompasses both the seabed and the water, and you can't
considexr geological, or geomorphological factors, or
hydrocarbon resources only because they relate to the
shelf, when you're delimiting a zone, a basis of title
that involves only one type of resource, or rights related
Lo one type of resourxce, then the factors related to that
resource have to be given some weight. And Newfoundland
is saying no, conduct doesn't need to be given weight,

1t's only geography.

PROFESSOR CRAWFORD: Well -- yes. To aome -- mayhbe

Newfoundland was saying that in the sense that there was

certainly an argument that in Tunisia-Libya, the aspect of
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conduct was -- was correlative with other factors, and

wasn't considered as vital in isolation.

PROFESSOR RUSSELL: Yes.

PROPESSOR CRAWFORD: But are you saying that, as it were,

let's take conduct. I mean, obviously, this case has got
nothing to do with the incidence of fisheries resources,
and both parties agree that that's irrelevant.

But that's a fairly simple polnt.

Let's take the case of conduct. And you might take
the view that international law says that conduct 1s never
relevant, as such. And certainly, Professor Weil has
taken that point in literature. That's a rather extreme
position.

I chink most would take the view that the conducc of
the states concerned as in other areas of internaticnal
law, including land boundaries, is relevant, provided 1t's
unequivocal, and related to the point in issue, and not
vitlated in any way.

Now, 1f that's true, and why should that rule 2e any
different for an offshore area? I mean, as it were, is it
when one enters into the field of Canadian volitics that
everything becomes soft and mushy, and so one can have
equivocal and less relevant conduct, which nonetheless
makes a difference?

Is that the nature of the beast?
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PROFESSOR RUSSELL: No. And I think -- I think conduct, as
a common lawyer, you would certainly know this, all the
members of the Tribunal would, you know, that many of the
equitable principles in domestic law have a lot to do with
conduct .

And -- and --

PROFESSOR CRAWFORD: The point I'm making is, 1if the
requirement is that the conduck 1in guestion should be
unequivocal, there's no --

PROFESSOR RUSSELL: Is that the re -- are you saying if
that's a reguirement?

PROFESSOR CRAWFORD: I'm taking that as an example. It
seems to me that -- that we would say, in relation to land

boundaries, or indeed any other area of international law,

that if -- 1f the conduct of a party is relied on as
making a difference, it ocught -- it cught to be
uriegquivocal.

PROFESSCR RUSSELL: I guess ~-

PROFESSOR CRAWFORD: And it seems to me that you apply
exactly the same rule to the delimitation of an offshore
area, or -- Newfoundland's, well at least a principle
strand of Newfoundland's attack on your conducr argument
is that the conduct was not uneguivocal.

PROFESSOR RUSSELL: Yes.

PROFESSOR CRAWFORD: I take it that Pafrssor Saunders will
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deal with that?

PROFESSOR RUSSELL: Professor Saunders will deal with the
details, but let me just say right now that even in the
Tunisia-Libya case, where a significant weight was
attached to the conduct, there were protests and
equivecation with respect to that conduct.

So, that's a starting point. and I would suggest that
there is no -- that the notion that the conduct must be
unequivocal is -- is net correct. 2And what is required
from an equitabkle point of view, from the law of maritime
boundary delimitation, is that the conduct be capable of
being seen as a genuine expression by the parties of how
they saw the eguities through their own eyes. That's what
yvou have to find.

It doesn't have to be a binding agreement, that's

phase one. This is not a replay of phase one. 2nd it's
not -~ I -- also, doesn't have to meet the test of the
acguiescence and estoppel. &Bnd you won't -- we will not

be arguing that in our oral argument. And that's a false
sort of merger of those two arguments.

The standard for conduct as a relevant circumstance in
maritime boundary delimitation is neither the standard for
acquiescence or estoppel. Nor is it the standard for a
pinding agreement .

CHATRMAN. The conduct beyvond point 217 -- 2017 --




- 439 -

PROFESS0OR RUSSELL: Yes.

CHAIRMAN: -- is really quite limited as compaxed to the
parts before. And it's largely in the permit areas, where
the conduct is relevant. I don't know if that's all, but
that's really where the heart of it is.

PROFESSOR RUSSELL: Mm-hm. And you'll hear -- you'll hear
quite a bit more about that from Mr. Bertrand.

CHAIRMAN: I just want to --

PROFESSOR RUSSELL: Yes. But that -- that's the type of --
that's what you will be hearing us talk about. That's
right.

Okay. Now, I want to go on and talk about the last
aspect of applicable law that falls under my domain, that
is the proper treatment of previous decisions.

One rarely finds more than a passing acknowledgement
in the decisions of the International Court of justice, or
arbitral tribunals, of the proper role of previous
decisions. And that's probably because the role of prior
decisions is generally well understood.

Howewver, numercus statements that counsel for
Newfcoundland made in their oral argument, and which are
made in their Counter-Memorial as well, underline the need
for some consideration of the proper role of previous
international Court of justice and arbitral decisions in

relation to the delimitation of maritime boundarics.
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Just to focus, to remind you of the type of statement
that I'm talking about, at paragraphs 58 and 59 of theix
Counter-Memorial, Newfoundland says "In Canada-France, the
Court of Arbitration based its determination of coastal
land on the Newfoundland coasts from Cape Race to Cape Ray
and the Nova Scotia coasts from Cape North to Scatarie
Island and onto Cape Canso.

In describing the general configuration of the reglon,
Nova Scotla ignores this approach. And then goes on. It
doesn't explain why it rejects the Court of Arbitration's
description of the geography because it has no principled
reason for doing so.

These type of statements really are examples of the
third basic misconception which is at the heart of
Newfoundland's treatment of the applicable law. And that
is its misconception of the role of previous decisions of
courts and tribunals in other delimitations and in
particularly in the Gulf of Maine case and the St. Pierre
and Miquelon award.

Certainly the Court will know that neither the
findings of fact nor the legal principles accepted by the
Internaticnal Court of Justice or arbitral tribunalsg are
binding on other states or in other disputes. and that
the value of the previous decisions in i1nternatiocnal law

ig really as persuasive evidence as to the state of
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international law.

Judicial decisions are not strictly speaking a formal
source of internaticnal law, but in some instances they
are regarded as authoritative evidence of the state of the
law. Article 38.1 of the Statute of the Court, which is
generally regarded by learned publicists as a correct
statement of the gources of internatioconal law, refers to
judicial decisions as a subsidiary means for the
determination of law. And the practical significance of
the label *"subsidiary means" is not to be exaggerated
because, of course, a coherent body of jurisprudence will
obviously have important conseguences for the law.

But Article 38.1 of the Statute starts with a proviso,
subject to the provisions of Article 59 -- and Article 58
provides that the decision of the Court has no binding
force except as between the parties and in respect of that
particular dispute.

The debate in the committee of jurists responsible for
Lhe Statute indicates that -- clearly that Article 59 was
not intended merely to express the principle of res
Judicata, but also to rule out a system of binding
precedent. And strictly spezking, the Court doesn't
observe a doctrine of finding precedent but it does strive
to maintain judicial consistencies and indeed we would

all, I think, agree that that is of wvalue.
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Now much of the customary international law of
maritime boundary delimitation is derived from the
jurisprudence of the International Court of Justice and
other international tribunals. And because cof the nature
of state practice concerning boundary delimitation, the
fact that each negotiated arrangement is both unigue to
its own facts and to circumstances which are known only to
the parties, the statements of the Court and other
tribunals regarding the nature and application of the
principles governing maritime delimitation, though they
aren‘t binding precedent, are certainly instructive and
pexrsuasive.

They can be used for example, in two ways, where such
decisions yield the statements of principles or rules of
law in sufficiently general termsg to be readily applicable
to new fact situations. They can be applied in that way.
And a perfect example of that is the fundamental norm of
maritime boundary delimitation as articulated by the
Chamber in the Gulf of Maine case.

And secondly, the manner in which a tribunal has

avplied the law in the circumstances of a varticular case
may serve as a useful example or analogy 1n other factual
situations in other cases displaying sufficient

similarity. And the cases also provide guidance on the

process hy which the principles are applied.
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However, Newfoundland misconceives the role of

previous decisions. It applies the results but ignores
the reasoning in previous decisions. Throughout its phase
two Memorial and oral argument, 1t has displayed a
patently self gerving willingness to embrace certaln of
the conclusicns reached in previous decisions and to adopt
and apply such conclusions in tChe present case without,
however, bothering to consider or certainly without
adequately explaining the reasons why they were found to
be appropriate in the first place.

PROFESSOR CRAWFCRD: Of course, the decision in the St.
Pierre and Miquelon case is binding on Canada and
therefore binding on the partiesg and on the Tribunal

PROFESSOR RUSSELL: Yes. There is a zone there that belongs
to France and --

PROFESSOR CRAWFORD: But how far does that go in terms of
whether Article 59 or any other principle -- to what

extent should the Tribunal --

PROFESSOR RUSSELL: In my -- in our view --
FROFESSOR CRAWFORD: -- respect the reasoning which led to
the conclusion which is binding on the parties? It is a

different situation where the parties would be free to
reject the conclusion. And therefore a fortiori are free
LO reject the reasons. 1In this case the parties have to

accept the conclusion. Does that carry through in any way




tc the reasoning?

PROFESSOR RUSSELL: T would say no. It doesn't -- that the
reasoning itself is not binding con the parties to this
cage, whereas Newfoundland and Nova Scotia the resultb is
definitely binding --

PROFESSOR CRAWFORD: But as emanations of Canada by -- and
Canada is bound by the judgment?

PROFESSOR RUSSELL: <Canada 1s bound by the result of the
delimitation in that case, that's right.

PROFESSOR CRAWFORD: Yes. And so are the parties. But you
are saying that this only extends to the mushroom and
that's all?

PROFESSOR RUSSELL: That's right. And that that is another
delimitation, vou know, really between third parties in a
sense that should be taken into consideration in this
delimitation as the Gulf of Maine, you know, boundary is
there and it has to be taken into account and so on.

Examples of Newfoundland's approach include the
following. First of all, Newfoundland's entire focus on
the geographic features to the exclusion of other
circumstances 1s supported by the fact that geography was
a dominant consideration in other cases. It doesn't

mention nor doesn't emphasis that those cases invelved
jurisdictional zones which are entirely distinct from the

offshore areas. It doesn't make any attempt to analyze




the nature of the offshore area in comparison to the

continental shelf. And I don't think I need to say more
about that. We -- you have heard a lot from us on that
point.

Secondly, the outer limits of the relevant area
examined in Newfoundland's oral argument and phase two
Memorial, are restricted to 200 nautical miles. We
thought at first that it was for no cother reason that
the -- then that the same was dene in the St. Pierre
Miquelon Award. Howevexr, earlier this week when pushed on
the peoint, Mr. Willis came up with another reason which
seemed to be in essence that we can't be certain where the
outer edge of the margin is. He said it's couplex and we
must test proportionality on the basis of a fixed
distance. He said it's complex. It's uncertain. And it
would prevent the Tribunal from applyving the
proportionality equation.

Now we agree that proportionality is relevant, but his
reasoning at that point was contrary tc the jurisprudence.
In the Gulf of Maine case the Court noted on one hand that
proportionality is intimately related to the governing
principle of equity. But that it also noted, on the other
hand, that proportionality could not be determinative.
That the Court said it's difficult indeed to see what room

would be left for any other consideration for i1t weuld at
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once be the principle of entitlement and also the method
of putting the principle into operation.

Mr. Willis' contenticn that we must limit the relevant
area to 200 nautical miles though the offshore area
extends far beyond that, so that we can apply the
proportionality equation is untenable. It is contrary to
the case law. It reduces proportionality to a mechanical
formula. And as Mr. Willis himself has recognized in his
article, the case law has always sald that the technique
of proportionality must remain subordinate to equity. And
yet he seemed to be trying to make the goal subordinate to

the means. 2nd that can't be --

PROFESSOR CRAWFORD: Dr. Russell, I hear what you are saying

about the need to apply the proportionality test as a
secondary test, not as a primary test and as a -- in a
way which has some flexibility. 2And there is certainily
plenty of statements to that effect in the jurisprudence.
But in addition to that argument, Newfoundland had --
Newfoundland and Labrador had a specific argument for
saying that one should not consider proportionality beyond
200 nauticeal miles, which related to the, zs it wers,
accidental character of the cuter continentral shelf. And
I imagine -- although this wasn't said in so many words --

to the difficulty of changing the direction of the line.

I mean, 1t's not really argued I think by anyone that
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there is a case for changing the directicon of the line at
200 nautical miles.

Are you going to handle that for us?

PROFESSOR RUSSELL: I'm going to do it, just -- only with
the notion that this notion -- and Professor Saunders will
be dealing in more detail with the geography in the
relevant area. But I do just want to deal briefly, and I
think Mr. Fortier has mentioned it as well, the contention
that the Tribunal shall limit the relevant area to 200
miles because the delimitation of the outer edge of the
margin igs complex, it's difficult and it requires
scientific expertise, as Mr. Fortier pointed out, we have
provided scientific evidence, the evidence provided based
on the best available scientific evidence produced in
accordance with the methods and criteria provided in
Article 76. In accordance with the guidelines produced by
the commission on the limits of the continental shelf, and
done by a member of that commission.

Newfoundland had -- you know, between August 17th and
Che present, could have gueried us about that. They
hzven't done so. The evidence is uncontroverzed. The
Tribunal will cervainly want to ask questions about it,
not of me, but of others.

But, you know, as to the difficulty alsoc of

determining the ocuter edge of the margin, I think iC's
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difficult for the Court to carry out its mandate, which is

to delimit a line that goces to the outer edge of the
margin while ignoring a large part of what it 1is
To do sc just seems really contrary to the

delimiting.
notion that vou will be able to assess the eguitable

regult.
And as far as determining the ocuter edge of the
when 1t produced itsg

it's also true that in 1977,
Newfoundland seemed able to include

margin,

petroleum regulations,

a map that showed an approximation of the outer edge of
and

the continental margin, which is not so different than
what we have shown you in appendix B. And I would
from my

vou will hear more of that from -- ag I said,

colleagues.
But the point is that this notion that we should 1limit
Plerre and Miquelon and then

fails to acknowledge that

to 200 miles based on St.

supplemented with orher reascns,
the 200 mile limit was an appropriate limit in the St.

Pierre and Miguelon arbitration only because the dispute

itself was limited to the parties' 200 nautical mile

nes.

Z3

There is no consideration of whether the different
coastal relationships of the current parties combined with

the fact that their potential offshore entitlements cover

a maritime area extending far seaward of that delimited in
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the earlier case, might engage further Nova Scotia coasts
that legitimately relate to the wider disputed areas.

As well, Newfoundland has justified its use of a
perpendicular to a closing line with reference to a
particular method employed in the Gulf of Maine. And
although I'm not going to deal at length with practical
methods, I would note that in terms of applying methods
used in other cases, while Mr. Colson gave us a very good
presentation, a detailled explanation of some of the facts
that the Chamber used to support the application of the
methods 1t used, he omitted some very important aspects of
the Chamber's reasoning in that case.

For example, in his lengthy and detailed explanation
of the methods used by the Chamber in the Gulf of Maine
case, he never once mentioned the equitable criterion that
was applied by the Chamber in the case as the basis from
which it chose the methode appropriate to the application
of the criterion.

The c¢riterion having been equal division of
overlapping areas. And one would have thought that that

e

— .
[N -

tent aspect of the Court's -- the Charber’'s reasoning
would have been mentioned. However, it wasn't for obvious
reasons. Newfoundland wants to adoot the methods without

adopting the criteria. That to me appears to be a

WeaKness in the reasoning.
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Mr. Ceolson also didn't talk about the importance
placed by the Chamber on the geographical configuration,
the rectilinear configuration of the coasts of the Guli of
Maine. It had said that it was an almost essential
requirement for the use of a perpendicular that the coasts
of the parties lie along a rectilinear coast for at least
scome distance. It innovated because the closing line to
the Gulf paralled the direction of the real coast of Maine
at the insgide of the Gulf, it was able Lo innovate on the
notion of a perpendicular teo the general direction of the
coast. And it supported that on the basis of claims as
well that had made -- been made by each of the parties.

At one point the United States had made a suggestion
for a line drawn perpendicular to the general direction of
the coast. And Canada had at one point made a claim for
an equidistance line which in one statement it had =aid
would approximate the direction of a perpendicular to the
closing line of the Gulf. Those are important aspects of
the reascning that can't be ignored in tryino to adopt the
methods .

Now, Newifoundland's approach 1s based ¢ what the
International Court of Justice has called an
overconceptualization of the rules, principles and methods
used by the Court and by other tribunals in previous

ca&ses. A practice which the Court cautionead aga-nst in
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the Tunisia-Libya decision.

Clearly, it said each continental shelf case in
dispute should be considered and judged on 1ts own merits,
having regard to its peculiar circumstances. Therefore,
no attempt should be made to here to overconceptualize the
application of principles and rules relating to the
continental shelf.

MR. LEGAULT: Misg Russell, 1f I may, I am not 100 percent
sure of my reliability of my memory here, but I believe it
was in the Libya-Malta cage where the Court stated that a
number of equitable principles developed through the
jurisprudence had really reached a status of, I think the
ferm was general application. I would -- that statement,
1f my memory proves to be correct, and I am prepared to be
corrected on that point, would that change the import in
some measure of the statement you are just gquoting?

PROFESSOR RUSSELL: That the reason -- that each continental

shelf delimitation should be considered and judged on its

own merits? That that's -- or just to --
MR. LECGAULT: The guestion of over-conceptualizing -- and in
other words, suggesting that no eguitable principle is

necessarily ever of general application. That everything
depencs on the particular circumstances of the case, which
seems To be what 1s bheing said here.

PROFESSOR RUSSELL: I don't think that's what ey are
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gsaying. I think they are saving, though, don't -- that
the fact that a criterion was applied in one cage doesn't
mean that 1t has to be applied in another case. Or, you
know, because there are some cases, for example,
nonencroachment is appropriate where there is some -- a
line 1s going to go, as the Court has said directly in
front of somecne's coasts, or close to the c¢ocasts, in a
way that could threaten security interests and so on. But
-~ or equal division might be appropriate in --
particularliy, between opposite coasts and so on. So I
think they -- I don't think that that's what they are
talking about. But they are saying that you can't treat
them as principles of law that are mandatory for
application.

MR. LEGAULT: Nonencroachment and the avoidance of cut-off
were precisely among the principles that the Court
identified in this paragraph, which I do not recall
precisely its location. But it did make the point that
these principles achieved certain status of general
application. I was only wondering whether you had any
comments on that. T thaink you explained yvour wviews there.

PROFESSOR RUSSELL: Az I say, they -- yes, I think if they
have general application, but they are not mandatory in
any -- vyou know, they are a set of tools that vou can look

LC, as 1t is appropriate in the circumarances.
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MR. LEGAULT: Thank vou.

PROFESSOR RUSSELL: For example, in Tunisia-Libya, the Court
said that where the area relevant for the delimitation
constitutes a single continental shelf as a natural
prolongation of the land territory of both parties, which
1s what we agree is the case here, no criterion for
delimitation of the shelf areas can be derived from the
principle of natural prolongation as such. You know, we
have -- I think you can find a lot in the jurisprudence
that is helpful.

But the most pervasive, inappropriate, and misleading
use of the caselaw by Newfoundland consists of its
reliance on the $t. Pierre and Migquelon Award.

There is no doubt that the award of the Court of
Arbitration is of great interest in this case, as are the
other decisions that compromise the -- that comprise the
international jurisprudence on maritime delimitation.

But Newfoundland, however, attributes toc the 5t.
Pierre and Miquelon award, an importance far beyvond its
role 1in the development and definition of the
international law of delimitation, and it treate certain
factual determinations made in that case, as if they were
directly applicable in the present arbitration, which they

are not.

Indeed, its adherence to certain elements of the St
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Pierre and Miguelon Award is so rote as to suggest that
Newfoundliand regards many of the issues to be decided by
the Tribunal in this delimitation as res judicacta.
Examples -- did you have a question?

PROFESSOR CRAWFORD: Well I will eventually.

PROFESSOR RUSSELL: Okay.

CHATRMAN: He always eventually has one.

PROFESSOR RUSSELL: Ckay. Every professor does. Examples
of this include Newfoundland's assertion that the line
dividing the parties' respective offshore areas must run -
- must run to the south and west of the line determined in
the St. Pierre and Miquelon Award and its willingness,
apparently, to save the Tribunal of the trouble of
examining the so-called coastal fronts, on which so much
of 1ts proposed delimitation hinges, on the ground that a
series of coastal fronts has already been determined and
approved in Canada-France, based apparently on the lines
proposed by Canada for the purpose of measuring the
lengths of the relevant coasts.

PROFESS0OR CRAWFORD: Well T will try now.

PROFESSOR RUSSELL: Okay.

PROFESSOR CRAWFORD: I don‘t want to keep vou in sSuspense.
To be fair, Newfoundland and Labrador did not argue that
we are bound by the reasoning of the Court -- of the Court

of mrbitration. What they said, and I think it's probably
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true, ig that if this -- 1f this Tribunal was to award a
line which cut through the corridor, we would be
contradicting elements in that Award. I think -- I think
it's true. I think we would be contradicting it. 1In
particular, the sentences in paragraph 73 that we
discussed I think it may have been with Mr. Willis.

But I think -- so Newfoundland says there are
inconsistencies. 2and it also sayse thig is the only
judicial examination of this particular area that has been
carrvied out. And that's obvicusly true. And that we
should at least pay regard to what is said and be careful
not to contradict it unless necessary. That seems a
reasonable posgition.

Can you tell us what is wrong with the reasoning in
the St. Pierre and Miguelon award? Obviously, one might
do that at the level of concept or at the level of fact.
But 1f you were ro attack 1it, I would like to know the
grounds on which you were attacking 1t? You axe attacking
it, as it were, on the ground that Newfoundland pays too
much regard to it. But that's really a secondary -- a
secondary criticism. One might even say a tertiary

criticism.

PROFESSOR RUSSELL: I think there i1s internal

inconsistencies in the Award, itself, and the reagoning of

the award. and Mr. Gotlib and Professor Weil, T thank did




- 456 -
a very good job of describing some cof those
inconsistencies in their dissenting judgment.

One, for example, is the inconsistency in the
reasoning behind the delimitation at the western side of
St. Pierre and Miquelon. The fact that that was really
based -- could only have been based on a radial projection
of St. Pierre and Miquelon's coast. Whereas, the corridoxr
to the south geemed to be based on a hard scrt of approach
to frontal projection. The tweo are inconsistent and it's
absolutely clear that the western section could only have
been based on a radial projection. And that it's that
type of internal inconsistency, I think which has caused
that case not to have been taken up in this -- or referred
to in the subseguent jurisprudence.

You know, one wculd have thought, for example, that it
would have been referred to in Jan Mayen. And it wasn't.
I think there is a good reason for that.

PROFESSOR CRAWFORD: It is certainly the case that the
Channel Islands arbitration has been referred to by the
Court in later jurisprudence.

PROFESSOR RUSSELIL: That's right.

PROFESSOR CRAWFORD: And some of us would say that there is
some difficulty in reconciling aspects of St. Pierre and
Miquelon with the Channel Islands arbitration --

PROFPESSOR RUSSELL: Yes.
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PROFESSOR CRAWFORD: -- leaving aside the whole gquestion of
enclaving.

PROFESSOR RUSSELL: That's right. I would agree with that.
And I think that it's wvery significant that it has not
been taken up in the subsequent jurisprudence,
particularly, as I say, in the Jan Mayen case. Aand I
think that's because of the difficuities with the
reasoning, the interxnal reasoning in the case, itself.

PROFESSOR CRAWFORD: Of course, Jan Mayen involved a totally
different geographical situation. I mean there was no
level of comparison. But one might have thought that it
could have -- that it might have been mentioned in
Qatar/Bahrain, and it wasn't mentioned there either.

PROFESSOR RUSSELL: That's right.

PROFESSOR CRAWFORD: I don't know whether it was mentioned
in argument in Qatar/Bahrain, for example.

PROFESSOR RUSSELL: No. And I wouldn't -- I wouldn't know
that either. With respect to paragraph 73, as you noted,
I believe it was Mr. McRae, who was guestioned by Justice
La Forest on the use of the term, questionable, in that --
in paragraph 73. And what the Court was positing in that
paragraph was the hypothesis of a delimitation exclusively
between St. Pierre and Miquelon and Nova Scotia, as if the
southern coast of Newfoundland didn't exist. And it

basically was saying that if that ever accurred, then
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an -- a corrected equidistance would probably be resorted
to. And in that event, 1t's guestionable.

You know, but the Court in that case did not make a
finding that Cape Breton's coasts don't or couldn't
project into the area east of the corridor in an internal
division of the Canadian-Atlantic offshore areas between
Nova Scotia and Newfoundland, which is really what 1is
involved in this case.

Now the error in law of Newfoundland 1s not only that
1t treats -- even though it hasn't taken the position in
law that findings of facts in the St. Pierre and Miquelon
case are binding here, its approach smacks of that. &aAnd
we know that such decisions aren't binding, but also the
very essence of the law of maritime delimitation is the
concept of an equitable result in the circumstances of the
particular case. &and this -- the geographic circumstances
are different when you are looking at the coast of
Newfoundland in relation to the coasts of Nova Scotia.
Whereas, 1in the St. Pilerre and Miquelon, they were looking
at the combined coasts of Newfoundland and Nova Scotia, as
the coast of Canads facing the coast of St. Pierre and
Miguelon. That's quite a different analysis than when vyou
are dealing with the two coasts separately.

Newfoundland really merely lifts the reasoning of St.

Prerre and Miguelon Award, which is based on rhe
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geographic and other circumstances 1in that case, and it
applies it to the present delimitation, in which the
factual context and thus the relevant circumstances are
entirely different.

It doesn't address, for example, the significant
differences between the two cases, the mere listing of
which should be sufficient tc defeat Newfoundland's
attempt to assimilate the two.

First of all, the fundamentally different nature and
origin of the legal zones in question, as well as their
extent. And that is the offshore area extending to the
outer edge ©f the margin as opposed to a 200 mile zone.

The different rescurces at issue, ©il and gas
exclusively here, as compared to primarily fisheries,
although hydrocarbons there, as well. The impact of other
delimictations in the region. At the time of St. Pilerre
and Miguelon, there were none to be taken into account.
Now we have the delimitation with France. Delimitation --
we have the delimitation with the States in the Gulf of
Maine. And the either present or future, depending on
Newfoundland's approach to it, delimitations with the
other provinces on the east coast.

The nature and the history of the parties' conduct is

also totally different and a matter for consideration

hiere.
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Even as regards the geographic similarities between
the two cases, Newfoundland overreaches stralning
credulity. And the following statement demonstrates the
centrality of that decision to several of Newfoundland's
principal contentions.

It says Canada and France provides a point of
departure for the analysis of the geographical
configuration of the area off Newfoundland and Nova Scotia
outside the Gulf of St. Lawrence. The positions taken by
the parties, and the findings of the Court of Arbitration
are highly significant, because the general area of the
delimitation is essentially the same.

This passage reveals several critical errors. First
and most important, the statement ignored the true
relevance of geographical configuration as a factor in
delimitation. The key to the relevance lies not in the
particular coenfiguration of any one or more of the
relevant coastg of the parties, even if you'vre dealing
with zen coasts. But rather in a relatiocnship between
those coasts.

This is demonstrated in the terminology employed to
assess and to describe the significant geographic features
present in a given case.

For example, the relevance of coastal geography to the

drawing of a particular line is directly related to the
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degree of opposition or adjacency that 1s observed. FPor
example, in Gulf of Maine, and in Libya-Malta.

Or even to the distance between the ccasts, as in
Libya-Malta, or Jan Mayen. All of which describe not
coasts beleonging to one party or another, but forms a
coastal relationship between the parties to the
delimicaticn.

The Court of Arbitration in the St. Pierre and
Miquelon Award was never asked to consider or to describe
the relationship between the coast of Nova Scotia and
Newfoundland. Nor would such an exercise have been
relevant to the Court's mandate.

50, the decigion can hardly be considered as the basis
of an analysis of a coastal relationship between Nova
Scotia and Newfoundland, that the Court never actually
addressed.

The St. Pierre and Migquelon Award lies at the heart of
three of Newfoundland's main contentions. 1It's described
as the point of departure for the analysis of the
geographical configuration. It's thus used to justify a
restricted, and erroneous definition of the =elevant Nova
Scotla coasts as well as the relevant area. And it's uzed
as eauthority, which 1t is not, for Newfoundland's
proposition regarding the supposed dominant position of

Newlfoundland's coaste in the ourer area.
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However, while the St. Pierre and Miguelon is
certainly binding on Canada and France, the findings of
the Court of Arbitration are in no way determinative of
any of the issues due to be decided by the Tribunal in
this arbitration. &and Newfoundland's undue reliance on
those findings to support, and in many instances to
prejudge, its claims in this case effectively undermines
its positicn.

In sum, the general errors in law made by Newfoundland
all tend to be directed towards restrxicting, or pre-
determining the range of considerations that the Tribunal
will take into account in effecting this delimitation.

Newfoundland's treatment of its own chosen equitable
criteria as though they were mandatory, and its
boilerplate application of findings regarding the relevant
circumstances in other cases, effectively divorce the
critical determinations to be made in this arbitration,
from the circumstances that truly obtain. In the same
way, the erroneous assumption that this is a continental
shelf delimitation, and that the offshore areas share the
same Juridica’ basis as the continental shelf, divorces
Newfoundland's reasoning from one of the most distinctive
and essential factual elements in the case, the basis of
title to the offshore areas.

Newfoundland's narrow approach te the facts, and CO
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the law, 1s contrary to the essence of the fundamental
norm, which recognizes that each delimitation is unique,
and which 1s all about breadth, loocking at all the
circumstances of a particular case, and selecting
equitable criteria and practical methods of delimitation
appropriate to those circumstances.

Newfoundland ignores, and it would have vyou ignore,
the juridical origin and nature, and the spatial extent of
the offshore areas to be delimited. It precludes from
consideration the extensive conduct of the parties with
respect to the boundary, and it dismisses the relevance of
the only resocurces, which are the object of the parties’
interests.

Newfoundland limits its consideration, and the
Tribunal's, to one set of circumstances, geographical.

And as Professor Saunders will show, 1t distorts those.

In the end it produces a delimitation divorced from
the factual and legal circumstances of this case, and
inconsistent with what the fundamental norm requires, an
eguitable result.

Nova Scotlia, on the other hand, whatever criticisms
may be made of our case, has set forth a case grounded in
the legal and factual context that we have here.

And we urge the Tribunal to consider all of the

circumstances that are relevant to thic unigue dispute.
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Thank vou.

CHATIRMAN: We will take a break now for about 15 minutes.

(BRIEF RECESS)

PROFESSCOR SAUNDERS: Thank you, Mr. Chairman.

Good afterncon, Mr. Chairman, Members of the Tribunal.
It's an honour to appear before you again, along with my
colleague, Mr. Fortier, earlier today, and my cclleague
from the other world, Dean Russell, who preceded me.

I would like to take just a few minutes this afterncon
to introduce the next submigssions, which deal with the
relevant circumstances of this case. Really just
introductory comments.

But in addition, 1 have some statements teo make, or
comments, about the proper role, proper approach to the
use of conduct as a relevant circumstance.

Now, as Dean Russell has slready shown, and contrary
to the approach taken by Newfoundland, the identification
of relevant circumstances i1s an exercise to be undertaken
on the facts of each case. The very nature of relevant
circumgtances 1s that they are factual.

Furtrnormore, the nature and origin of the legzal
entitlement in issue must be a central element in the
exercise, both as a circumstance in its own right, and as
a factor in the selection of other circumstances, and

particularly, 1n the weighiing of those circumstances.
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This 1s one of the reasons why the origin and nature
of the zone matters in this case. You have also heard
from Mr. Fortier on the nature of the entitlement in this
case. The offshore area.

Just te summarize, and these are not all of the
elements, but the central elements of the entitlement
include the following: It was negotiated, and then
implemented in Statute. A fact which is alternactely
ignored and denied in Newfoundland's written pleadings,
but has more recently been admitted in the oral phase.

It cannot be described as an inherent or an ab initio
entitlement .

It invelves hydrocarbon resources only, and only
limited rights to participate in management and benefits.
There is no ownership, there are no sovereign rights that
are conveyed, this 1s expressed in the Statutes.

And, critically for our presentation tomorrow, the
seaward extent of the offshore areas is defined by
Statute.

Now the facts of this case, aincluding but not
restricted to the nature of the entitlement, lead directly
Lo Nova Scotia's identification of three additional
categoraes of relevant circumstances. In addition, thart

18, to the nature of the zone.

The first of these, no big surprise I suppose, 1is
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conduct. Of which we have heard so wmuch, and of which we
will hear more yet. But simply put, the extensive factual
history of conduct related to the boundary means the
conduct must be a relevant circumstance in this case.
Especially given that the zone itself, as a negotiated
regime, 1is essentially a product of the conduct of the
parties. Conduct that Nova Scotlia would submit was
related to the boundary as well.

How significant a factor it is, how much weight is to
be given to it, 1is another issue. An issue which is
influenced, we would argue, by the origin of the zone, and
on which vou will hear more from Mr. Bertrand later.

Resource, location and access is also of interest
here, certainly to Nova Scotia, and as Mr. Fortier has
shown, to Newfoundland as well. There is only one type of
resource involved here, hydrocarbons, and management
sharing and access to the benefitsg from the development of
this resource were the entive objective of the
negotiations that created the zone.

As such, and because there are no ocher interests
irvnl-red to be considered, the location of the resources
at steke here is a matter that is clearly relevant to an
understanding of an equitable result.

Agaln, Mr. Bertrand will cover this issue, as well.

Mirthermore, it is worth notring that the offshore
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entitlements, cffshore area entitlements, are not based in
any inherent claim to the maritime spaces within which
the resources exists. There is no boundary simply waiting
to be found, as in the older shelf cases.

And what of geography? While Newfoundland would have
vou believe otherwise, Nova Scotia accepts that the
geographic circumstances must be relevant, but denies that
geography has a guaranteed primacy in a pre-determined
hierarchy, as is claimed by Newfoundland.

In fact, it's not even really an hierarchy for
Newfoundland, it's a one unit hieraxrchy.

Geography is relevant here, yes, because the legal
definition of the offshore areas, and in particular the
outer limits of those offshore areas, depends in part upon
the coastal configuration of the parties. It's just not
relevant in the manner suggested by Newfoundland, nor to
the overwhelmingly intrusive extent suggested by
Newfoundlandg.

Now, in the selection, and in the application, as we
will go through them, of all of these circumstances, Nova
Scotia's entire approach is to be goverrned by the facts of
the case, to begin with, 1t reliez on all of the facts
that are relevant, including the nature of the
entitlement. And by contrast, and vou've heard this from

Denn Russell to some extent already, although they have
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soft pedalled this in these hearings, Newfoundland in its
Memorizl, made it crystal clear that for its delimitation,
only gecgraphy matters. A&And a particular type of
geography.

As Newfoundland puts it in this passage, "The present
dispute can and should be resolved exclusively on the
basis cf the coastal geography of the delimitation area.’
Exclusively. In contrast to the slightly more inclusive
tone of the oral pleadings for Newfoundland.

Furthermore, Newfoundland makes this pre-determination
based not on the consideration of these facts, or this
zone, but on facts found in previous cases. And based on
a mistaken view of what zone it is that stands to be
delimited here. 2and we will hear more on this tomorrow
with respect to the relevant area.

I would note, however, that on one of the pre-
determination issues, St. Pierre, which Dean Russell has
already addressed, we are not completely at odds. There
are parts of the Court of Arbitraticon's decision that Nova
Scotia has adopted, not necessarily because we are

50 for example, as you will see tomorrow, Nova Scotia
has adeopted a coastal length for Newfoundland which
incorporates, as far as we know, all of the areas granted,

or considered, by the Court of Arbitration. That's the
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part of the coast that the Court was considering. In
fact, we've added to it. Included areas that were
excluded by the Court of Arbitration. But Newfoundland
doesn't admit that.

What we don't do is include, or respect, I guess 1s
not the word for it. We don't feel bound by the reasoning
on coasgtlines that the Court of Arbitration never
considered. And one of the reasons they never considered,
of courge, is that it wasn't put to them. Canada had no
interests in arguing the coast beyond Canso, because
Canada was arguing, as was suggested in the oral hearings
the other day, that St. Pierre is nestled up in a
concavity, and should be enclaved. Any argument on the
coast bheyeond Canso would have been contrary to that.

So that part of the reasoning in St. Pilerre does not
bear here.

Now my colleagues have already nored the general
problems wich this error, this approach, but it shows most

clearly -- ves, Professor Crawforgd?

PROFESSOR CRAWFORD: Just a point of information. We don't

have, although it's quite obvious that both parties have
had, access to the pleadings in the St. Pierre Miquelon
case. Now that may be a blessing. My general
experience of access to pleadings, even in the case

itself, is that they are less help than YOou
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think they ought to be, but it is a question whether we
should have access to it. I think 1t's a matter of
consideration, even perhaps between the Agents, but --

PROFESSOR SAUNDERS: Perhaps I could refer that to the
Agent. I know ~- I'm sure I have a copy of the Memorial
lying around somewhere --

PROFESSOR CRAWFORD: Yes.

PROFESSOR SAUNDERS: -- for Canada. I don't know about the

all of the pleadings locally.

access to the -

PROFESSOR CRAWFORD: It's simply a question -- because,
cbviously, the way -- the way that Court dealt with the
Nova Scotia coasts might well have been affected by the
way it was argued.

PROFESSOR SAUNDERS: Exactly.

PROFESSOR CRAWFORD: And it may be that the information you
are giving us or that information that will be given to us
by other party will be a sufficient basis for to take --
for us to take that factor into account.

PROFESSOR SAUNDERS: We can - -

PROFESS0R CRAWFORD: But if not, there may be -- may be a
cuestion of providing to the Registrar, at least, one copy

of the complete pleadings so we could have a look at them

for ourselves.

PROFESSOR SAUNDERS: T think we can certainly organize --

£ind out whether there is enough in what we have. I would
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point out that you have large paxts of it in the Memorial
from Newfoundland, including some of the maps, but that
may not be the part you need, so we can have a look at it,
and if we find a part that, perhaps in consultation with
the Agents, that is sufficient, I will leave that to the
Agents.

With respect to the selection and weighting of
relevant circumstances directly, this application of their
approach, Newfoundland states the issue guite clearly.
First and most important, it says, “"Egquity in maritime
boundary delimitation is based on relevant circumstances.”
We agree. Then they say, "Which must be linked to the
legal institution of the continental ghelf or the
Exclusive Economic Zone, primarily in terms cof the basis
of legal title." &And Newfoundland in that statement is
right on the law, or would be, if this were a case about a
centinental shelf or an Exclusive Economic Zone, but, of
course, as we have heard, it 1s not. The proper statement

at this point for the present case would read as follows:

bl

T

irst and most important, it iz based on relevant

institution of the offshore area, primarily in terms of
the basis of legal title.” It only involves a change of a
few words, but nonetheless, significant.

Now beginning tomorrow morning, I will be dealing with
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geography, but this afternoon, depending on timing, Mr.
Bertrand will begin to deal with both the conduct of the
parties and the question of resource location and access.

For the remainder of this sessilon, however, I would
like to address a preliminary matter dealing with the
potential legal relevance of one of the critical factors,
the one most disputed by Newfoundland, and that is
conduct. To be clear, I will not be addressing the welght
that ought to be assigned to conduct in this particular
case, ner how these factg might compare to other cases.
All of that will £all to Mr. Bertrand, who 1s now standing
in for Ms. Hughes instead of me.

All I want to deal with teoday, 1if only briefly, is the
rather more basic guestion raised by Newfoundland, as to
whether or not conduct can even be on the list.

As Mr. Bertrand will show, and as days of argument in
phase one already demonstrated, it seems undoubted that

there was conduct of at least factual relevance to the

boundary in this case. Indeed, there was rather a lot of
it. Newfoundland, of course, denies even this. That,
too, T will leave o Mr. Bertrand. But in addicion ko

gsimple denial, Newfoundland has misstated both Nova
sScotia's argument on conduct and the standards by which

conduct 1s to be considered.

In 1ts Memorial and Counter-Memorial, Newfoundland hags
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made three basic arguments with respect to conduct.
First, that Nova Scotia is ignoring or attempting to
reargue phase one. Second, that conduct 1s not relevant
at all unless it meets certaln stringent legal tests, as
they call it. And third, where it has been used, conduct
is only a corroborative or seccondary factor, though still
subject to the stringent test, apparently.

Now I should note that T specifically referred to
these arguments as made in Newfoundland's written
pleadings because in the course of oral arguments from Mr.
Colson, we heard a very detailed account of the facts
relating to conduct in Tunisia-Libya. I'm not sure how to
describe this argument entirely because, in part, it
offers a recapitulation of the position that Nova Scotia
has already advanced on conduct. But I'll address that
separately because it differs so markedly from the written
rleadings of Newfoundland.

Cn the first of the written arguments, then, the

question of cur supposed inability to accept phase cne. I
can only state -- of course, the Tribunal governs this, in
any event -- that Nova Scotia does not claim in this phase

that the conduct gives rise to a legally binding agreement
that resolves the boundary, and that is what was resolved
by phase one. Nova Scotia is free, as noted by the

Tribunal, to argue the facts of conduct on an entirely
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different set of standards and criteria, those of a
relevant cilrcumstance.

And I would note in passing that Newfoundland seems to
have dropped the words "legally binding” from its
vocabulary, whereas in phase one, they were almost always
attached to the word "agreement"“. It was a legally
binding agreement that was the guestion at phase one.

It's not the guestion here. The Tribunal did not and
could not resolve the role of conduct in that context in
phase one.

So let me turn instead to the question of the proper
tests for the use of conduct as a relevant circumstance in
this new and entirely different phase. The cases are, 1if
not clear, at least relatively consistent on the relevance
of conduct and the circumstances under which it can be
taken into account.

We have, for example, the following statement from the
decision in Tunisia-Libya. In referring toc the
consideration of what method would ensure an equitable
result, the Court found as follows: "It is evident that
the Court must take into account whatever indicia are
available of the line or lines which the parties
themselves may have considered equirtable or acted upon as
such, 1if only as an interim solution effecting part only

CL the area to be delimited." The Court quoted and
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confirmed this statement three vears later in Libya-Malta,
noting what it called its duty to take into account the
indicia referred te in Tunisia-Libya.

Fairly clear language -- a duty to take 1nto account
whatever indicia are available. Lines the parties either
considered equitable or acted upon -- it can be either of
those.

Newfoundland, however, simply begs to differ with the
International Court of Justice. First of all,
Newfoundland in its Memorial spends most of the limited
space it devotes to conduct on the tests for acguiescence
and estoppel, rather than on conduct as a relevant
circumstance or indicator of eguity. That would merely be
an omission, a concentration ¢f one aspect of conduct
while neglecting another, but Newfcoundland goes further
and assimilates the tests into one, making the following
claim: "Except in cases that meet the strict conditions
for the applicarion of the doctrines of estoppel or
acquiescence, state conduct is a secondary consideration
and never the primary basis for establishing a line." And
later, laying cut -- after laying out its standards for
consistency, sustained use and clear acceptance,
Newfoundland claims that conduct that does not meet the
standard is simply irrelewvant.

PROFESSOR CRAWFORD: You may have been going on to deal with
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this, but is there some inferential support for that
proposition in the treatment by the -- in the Gulf of
Maine of the Hoffman letter because clearly, the -- 1f you
are goling to deal with it, then I'll withdraw the
question, but I mean, the Chamber basically said since the
Hoffman letter 1s not binding on United States, it's
irrelevant, which appears to -- or at least it implied,
ilnferred that that was the case.

PREOFESSOR SAUNDERS: Yes.

PROFESSOR CRAWFORD: It certainly didn't take it into
account in any way in the determination of the line.

PROFESSOR SAUNDERS: It was -- the Gulf of Maine case on the
actual application will be dealt with by Mr. Bertrand, but
in brief, the use of conduct in the Gulf of Maine -- it's
complicated by a couple of factors. One is the fact that
United States denied any common line at all. The other
was the relatively short space over which it occcurred,
which was going to affect not jusgst the placement of a
line, but the principle on which a line would be done, and
conduct lis always more difficult to have accepted if it's
an acceptance that wherever we do anything we're going to
ugse this method. The North Seas, for example.

But alszo, I think underlving a lot of that is what the

Chamber stated fairly explicitly, was that they weren't

prepared to be governed by a factor that affected only gne
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of the two elements of the zone in questicn, and I think
that would have weakened the usefulness of permit conduct
related only to oil and gas, in any event. And if there
are further questions, perhaps Mr. Bertrand could take it
up .

Now these standards, the standards put forward by
Newfoundland, are obviously at variance with the mandate
from the Court -- take account of whatever indicia are
available. And, of course, Newfoundland offers no
authority for these propositlions, and no explanation for
how conduct could be found tc be highly relevant in
Tunisia-Libya, for example, when the Court explicitly
found that the test for acquiescence and estoppel had not
been met. In its Counter-Memorial, Newfoundland becomes
even more ambitiocus, addressing the gquestion of the
condition of a federal and provincial legislative
implementation as it related to the 1972 confirmation of
the boundaries, Newfoundland makes the following
assertion: "It follows that in political as well as in
legal terms, the failure of this essential condition
provides a complete answer to the contention that the
alleged agreement should now be considered a legally
relevant circumstance, even landward of Point 2017 "

Now remempering here that this essential condition was

in the hands of a third party, not even the two parties
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invelved, a fallure of an essential condition is a test
for whether or not there was a legally binding agreement,
and that is certainiy how Newfoundiand argued 1t in phase
one .

In fact, in this passage, Newfoundland is suggesting,
it seems, that conduct cannot become relewvant unless and
until an agreement has not only become binding, but has
also been implemented, which is, of course, what the
legislation would have accomplished. If anything is a
rehash of phase one, this argument fits the bill.

If Newfoundland's approach were correct, conduct could
nevexr become a relevant circumstance in an equitable
delimitation, and I'm sure that's the intention, because
the only cases in which it could be used would be those
where the boundary had already been agreed and
implemented, and unless somebody had some strange desire
to go before the Internaticnal Court, there would be no
case.

Now this would -- this standard would come as a real
surprise to the ICJ. In Tunisia-Libya, for example, the
Court was guite explicit in finding that the conduct of
the parties in issuing oill permits, and the other conduct
involved, as well, did not rise to the level of
acgulescence and estoppel, nor did it amount to even a

tacit agreement. The Court said the following: ric
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should be made clear the Court is not here making a
finding of tacit agreement between the parties, which, in
view of their more extensive and firmly maintained claims,
would not be possible." No agreement, tacit or otherwise.
and it went on to say the same about estoppel.

In fact, there were 1n that case what the Court called
"firmly maintained claims to the contrary". We heard how
firmly maintained from Mr. Colson the other day, involving
firearms, which at least have never been involved in this
dispute. That's as firmly maintained as it gets, but it
wag 8till conduct that was relevant. And conduct, indeed,
formed the basis for the precise gdefinition of the fivst
segment of the boundary, although we have a debate about
that to which I'll return in a moment.

In sum, Newfoundland's version of the appropriate use
of conduct in a particular stringent test for relevance is
simply not found in the case law.

S0 what about the second argument -- conduct as
corroboration? Newfoundland argues that even where
conduct is used, presumably having passed the stringent
test, 1t is only used to corroborate a line already chosen
by different means. To quote from the Newfoundland
Memorial, "In Tunisia and Libya, the conduct of the
parties was taken into account merely ag a corroborating

indication of the eguity of the chosen line."
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Interestingly, Newfoundland offers no citation to the
paragraph or page in the case where this interpretation
was expressed because, of course, the case was not decided
on that basis.

Nowhere in the decision does the Couxrt say that 1its
careful examination of the parties' conduct was only by
way of corroboration. What the Court did say was that the
parties' o0il and gas permit practice was highly relevant
to the determination of the method of delimitation.

But what of this perpendicular that the Court had
adopted in Newfoundland's words, or at the chosen line,
which was later compared to the permit line, in
Newfoundland's view? Hereto, the Court and Newfoundland
seemed to be at codds. Having stated that the oil
concession line, the 26th degree line was highly relevant
and the de facto line between the concessions was of great
relevance, the Court went on to identify a further
relevant circumstance. The existence of a line defined in
the conduct of the colonial powers, which certainly was
perpendicular to the coast at that point. Not a long
coastal direction, but a short one. 2And which was -- that
was & factor, as well.

What is clear from the passage just noted, and from
the dispositif, and from further evidence, which I will

come to in a moment, that the further relevant
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circumstance of the earlier modus vivendi, was being used
to corroborate the permit line and not the other way
around. I will return to this issue in the consideration
of Mr. Colson's remarks, 1if I may.

Finally, it's worth nothing that even the earlier
perpendicular line was itself based on nothing but
conduct . Conduct of the colonial parties' powers. This
is a fact pointed out by Nova Scotia, and derided by Mr.
Colson as word parsing, because a perpendicular is a
perpendicular. Well, yes, it is. 2And if it is parsing to
point out the difference between a perpendicular drawn by

the Court and one justified by conduct, I guess we are

parsing.
Now, I mentioned Mr. Colson's presentation. 1 would
like to briefly address some of the issues he raised. He

gave a very detailed review of the facts. &nd, of course,

the present case does not match Tunisia-Libya in all

respects. BSome aspects of the conduct here may be
stronger, some may be weaker. Mr. Bertrand will deal with
that .

But 1t is a general approach to conduct set out in
Tunisia-Libya, the approach that I have already discussed
that really matters. AaAnd that Mr. Colson brushed over
rather quickly. To the extent that Mr. Colson's point was

that the permit conduct in the case, and 1t was just not
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permit conduct, was taken into account along with a number
of other factors, and that it contributed to the balancing
up in determining the first segwment of the boundary, fine.
Because, of course, this is just what Nova Scotia
suggested in its Memorial and Counter-Memorial. Although,
Mr. Colson did not menticon that, and may have left the
impression that we thought conduct was the sole factor in
that line.

What Nova Scotia said was clear, as in this passage
from our Counter-Memorial. Past conduct, in that case,
that is relevant to the issues to be decided is to be
considered along with other relevant circumstances. All
of these factors can then be taken into account, and the
propexr weight accorded to each factor as part of the
ultimate balancing up exercise. And that approach was
confirmed in the 1985 judgment on the request for
revision.

So 1f we put aside the strawman of conduct as a sole
factor, Mr. Colson also goes on to claim that Nova Scotia
was wrong on the significance of conduct in relation to
other factors. And particularly on the significance on
the permits when compared to the earlier colonial modus
vivendi on fishing.

He told has told us that conflicts existed at the time

teplyzng, I think, thar this influenced the Court's
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decision. Well, we can only go on what the Court said
they used as the basis of their decision. And we have no
access to any information to the contrary. We are also
told that the fact the segment in question extended all of
15 miles beyond the last matching permits, 1s proof
positive that the Court was using a perpendicular, and not
the conduct of a concession line. Unless, of course, the
Court simply extended the method already shown in the
practice and the conduct onward to a convenient point.

Now turning to our treatment of the case, Mr. Colson
makes reference to the fact that we guote paragraph 117.
I hate to get detailed here, but I think it's necessary.

Paragraph 117 --

PROFESSOR CRAWFORD: Feel free.

PROFESSOR SAUNDERS: I won't be as detailed as the

presentation the other day. I have no maps. But the
Court refers to conduct as a highly relevant circumstance,
and says it's cone already alluded to in paragraph 113.

Mr. Colson saw significance in that. He said that it
was 1nteresting, as he puts it, to go back and take note
what paragraph 113 was talking about. And then he says
that it was a paragraph where the Court was, and I quote,
"knocking down the arguments on both sides." Yes, but we
are not sure what the point i1s. What the Court said, they

s1mply made 1t clear, was in paragraph 112, there was a
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circumstance the parties had not mentioned, but that the
Court was taking as highly relevant. BAnd in paragraph
117, they confirm that it's the permit conduct.

But the Court did say something of interest in
paragraph 113. And it confirms the relationship of the
permit conduct to the other factors. What the Court said
was this, the Court will, therefore, indicate what this
clrcumstance 1s, turns out to be conduct, and how it
serves with the support of other circumstances, which the
parties themselves have taken into account to produce an
equitable delimitation.

S0 the other factors the parties took into account,
which included geography and the modus vivendi, on one
side, would support the conduct in producing an eqguitable
delimitation. Contraxry to the impression given by Mr.
Colson.

Mr. Colson, also deals with the comparative influence
of the two types of conduct, the concessions and the modus
vivendi. Being quite zpecific here, he asserts that the
Court had made a rather important conclusicn. 2&and I
cuote, "without examining the oil concessicn practice.”
What's that conclusion? He refers to paragraph 95 of the
Court's decision, and quotes it as follows, "the respect
for the tacit modus vivendl never formally contested by

¢licher side rhroughout a long period..", this 1s the
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important part, "..could warrvant its acceptance as a
historical justification for the choice of method for the
delimitaticon of the continental shelf.”

Now that is a quote from the Court and it could be
quite important. But even more so 1s what comes before
and after the guote, which Mr. Colson did nct include 1n
his otherwise thorough review. Before we have a
discussion, not just of the historical respect for the
modus vivendi, referred to by Mr. Colson, but also of the
Tunisian claim to historic rights defined by the sco-called
ZV 45 degree line. After, we have the rest of the
sentence quoted te the Tribunal by Mr. Colson.

To pick it up in the middle, "could warrant its
acceptance as historical justification for the choice of
method for delimitation of the continental shelf, to the
extent that the historic rights claimed by Tunisia could
noet, in any event, be opposable to Libya east of the wmodus
vivendi line." 1It's the rest of the sentence. It's a
somewhat more limited statement than the broad one quoted
by Mr. Colson.

In any event, we do not have to rely on cur view of
the comparative importance of the two examples of conduct,
for we have the statement of someone who was acrually

Chere.

Judge Ago, who agreed on the results, icsued a
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separate opinion that dealt with this precise 1ssue. He
saw the earlier conduct as far more important than the
majority. In fact, he thought it resulted in a boundary.
And in the end, he had this to say about the permits and
the modus vivendi, and his reason for the separate
cpinicn.

He states that for the first segment, the judgment
bases i1tself, in the first instance, on a finding of fact,
namely, that up to 1974, out to 50 miles from shore, the
two states parties to the dispute spontanecusly adopted
the 26 degree line in their permit practice. He goes on
to say the following, it is only by way of supplementary
justification, dare we say corroboration, that reference
has been made to a historical juridical argument drawn
from the modus vivendi. Later he says he was convinced
that the order and hierarchy of the arguments put forward
by the Court had in his words been reversed from what he
would have preferred.

Now, Judge Ago, presumably would have had the
advantage over Mr. Colson and us of discussing this with
the rest of the Court. If they really were finding on the
basis suggested by Mr. Colson, they could have easily have
said so to avold this confusicn.

The real status of conduct in Tunisia-Libya was put

guite nicely by Mr. Willis in his 1986 article. 1In the
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Tunisia-Lybia case, the Court held that conduct not
strictly amounting to acguiesence could nonetheless be
relevant as one of the indicia of equity. And state
conduct turned out to be decisive in that case. And he
says more, as well, which I will return to. But state
conduct was decisive. Not corroboration, not secondary,
decisive.

He also went on to state the correct position
regarding the interaction of conduct and other factors.
He said conduct was not independent of geography in that
case. He 138 quite right. But rather, and I guote, "an
indicaticn of how the negotiating parties saw the eguities
through their own eyes." That indication was encugh to
make the conduct decisive.

This is precisely the use that Nova Scotia asks the
Tribunal to make of conduct in this case. Buttressed by
the fact that in this zone, wore than a continental shelf,
conduct becomes a relevant factor.

It's conduct as a relevant circumstance, an indicatorxr
of eguicty. It's not simply to be accepted or rejected in
its entirety based on technical, legal barriers. But that
is what Newfoundland has suggested. If conduct does not
meet a series of stringent fests, o use Newfoundland's
term, it is to be excluded from any considerarion.

ICt'e Nova Scotia's submission that even if this were
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shelf delimitation, but even more so here, the proper
approach is to consider all of the relevant conduct and
make a determination baged on its impact. It's overall
impact. Not any one event.

Nor does conduct in one case have to match on all
fours, that in another to be relevant. Which seems toc be
an implicit message in Mr. Colson's presentatlorn.
Questions of time frame or inconsistent conduct are not
dealt with by dismissing the relevance of conduct out of
hand. Otherwise, it never would have made it 1into
Tunisia-Lybia. They are simply elements to be considered
in assessing the proper weight to be given to particular
conduct in the circumstances. All of it aimed at
determining whether the conduct is, in Mr. Willis'® words,
an indication of how the negotiating parties saw the
equities through thelr own eyes.

If there are no questions at this point, I will turn
the podium over to Mr. Bertrand.

Mr. BERTRAND: Thank you, Mr. Chairman. We are ready. 1
apologize for the interruption, panel members. I think I
&M g0ing to be able to finish within the usual schedule --
the afternoon schedule, that is, before 4:20, since I have
only a portion of my presentation to present to you this
z’ternoon. And I will continue tomorrow moOYning.

As Prolessor Saunders indicated, I will addresg
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various aspects of the conduct of the parties in the
present case, and I will focus on the conduct, the
historical record of phase one, without necessarily going
back and going over every aspect -- detailed aspect of the
conduct .

My remarks will focus on what we consider to be the
highlights of that conduct. And obviously, this will
provide an opportunity for the members of the Tribunal to
ask questicns, even 1f those relate to asgpects of the
historical record that are not the object of my remarks.

With respect to conduct, Nova Scotia's position in
this phase two of the arbitration is that by their conduct
the parties establish a de facto boundary as regards their
respective offshore claims.

This boundary line is the line now sought by Nova
Scotia in this arbitration, sc in this sense there is
continuity.

And third, the de facto boundary 1s the result of
three different types of conduct which compliment one
another, which all point to the boundary line advocated by

owva Zootia.  And

ot
1
b

conduct, obviocusly, has spread over
a significant period of time.

When we say compliment one another, what we mean and
we will eventually tomorrow see it graphically, grven the

Award of phase one, which we accept, our submission is

= r
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that the boundary now proposed by Nova Scotla can be
supported by a mix of conduct of the parties. A part of
which may be agreeing, another part may stem f£rom the
actual issuance of permits, and another part or the
entirety of which may be supported by acquiescence. A
mission or silence on behalf on Newfoundland.

A mission that does not necessarily rise to the level
of acguiescence as we understand the term in its legal
sense, bub certainly silence which can help the Tribunal
ascertain that a particular conduct, a particular set of
facts, in reality contained in the historical record,
represented the parties' view of what was eqguitable in
those days.

Certainly the most impeortant aspect, the most
significant feature of the conduct of the parties in the
present case, 1s that at one point in time the parties
actually agreed on the boundary, on the location of the
boundary dividing their respective maritime claims. And
CLhey subsequently conducted themselves in such a way that
Chey established a de facto line.

Now my goal this afternoon is to address the first
aspect, which deals with the fact that they actually
agreed on the boundary at one point in time.

And you will recall that in phase one we did see that

1

Lhe Dinvorical recu:d disclosed that back in 1964, after
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lengthy negotiations that gpread over almost 15 years, the
five east coast provinces agreed upon the location of
mineral rights boundary lines for the division of their
respective maritime claims, and they subsequently proposed
these boundary lines to the federal government in the
context of their joint submission, which was annex 31 in
the first phase.

Subsequently, and as a continuation of that consensus
over what their boundaries should be, in 1968 and '69,
representatives of the east coast provinces prepared
precise coordinates for the turning points identified in
1964, and they are shown on figure 7, which is depicted on
the slide that ig now showing.

Those turning points that are of particular relevance
here are turning points 2015, 2016 and 2017.

Now further, in 1572, the five premiers agreed upon a
technical delineation and description of the boundaries
first described and delimited in 1964. This agreement was
publicly confirmed by Premier Moores of Newfoundland in a
statement fo the House of Assembly, which I am sure vou
recall very well, since it was alluded to time and again
in phase one.

PROFESSOR CRAWFORD: Mr. Bertrand, are you saying that that
¢i-eement was enough to establish a de facto boundary?

MR. BERTRAND: It wag cervainly -- Lhe agrecment -- the
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non-legally binding agreement, combined with the
subsequent behaviour of the parties that not only confirm
their acceptance of these boundaries as being equitable,
but also that showed that in effect, in fact they did
issue permits that were -- that respected that boundary
are certainly sufficient to -- for the Tribunal to come to
the conclusion that this particuiar line was then seen by

the parties, and has been seen as such by the parties over

a number of vears, ag equitable. &As what it should be in
reality.

PROFESSCR CRAWFCORD: So you rely on the agreements -- I will
use that word in inverted commas -- but we know what --

MR . BERTRAND: Lowercase.

PROFESSOR CRAWFORD: The inverted commas, lower case A
agreements, end of inverted commas. We rely on these to
establish a view of the parties as to what would be
equitable and they do that in and of themselves. But we
further rely on them in conjunction -- you further rely on
them in conjunction with other conducts to establish a de
facto boundary?

M3 TEANT) . Correct.

{1

-

FROFESSOR CRAWFORD: And you all, either now or comorrow,
will analyze that conduct --

ME. BE

[r]
Xl

TRAND: How does it refer to the agreementc?

PROFESSOE CRAWFORD: -- how doess it refer to the aqreement?
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Can I express the hope that if you do so that you will
distinguish between conduct to the east and to the west of

point 2017?

MR. BERTRAND: I shall. Certainly.

Now in phase one of this arbitration the Tribunal
found that the Agreement on boundaries reached by the
provinces was not legally binding on the parties, in part
because of its -- and I'm guoting from the Award, it's
paragraph 7.5 (1) -- "Because of its conditional character

and its linkage to a provincial claim to existing legal

rights to the offshore.!

However, it is our reading, and we believe that this
is exactly, hopefully, what the Tribunal meant. "A
Tribunal did recognize that the parties had concluded some
sort of agreement in respect of their boundaries."

The Tribunal expressed a view at paragraph 7.3 of its
Award that -- and I guote -- "The termg of the Joint
Statement are more consistent with a political provisional
Or tentative agreement which may lead to a formal
agreement, but is not itself that agreement .’

In our submissicn, hence the provinces back then, 1in
1964 and as reiterated in 1972, did agree on something,

even 1f that agreement was not legally binding.

Now, initlally Newfoundland did not dispute that the

location of the boundary had been the subject in an
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agreement -- of an agreement. Indeed, during the March,
2001 hearing, counsel for Newfoundland and Labrador
characterized what the provinces had done in 1864 in a --
in various fashion.

Mr. McRae first indicated that the boundaries were a
present indication of what those boundaries are golng to
be. He then said -- referred to them as an agreemsnt on
what they will cecnclude in their future agreement, alsc an
agreement to agree in the future. He said that the
premiers were setting out the terms on which, when they do
enter into an agreement, they will use these terms. He
said that that agreement was what the boundaries will be
when an agreement 1is entered into. Called it also a
descripticon and definition of the boundaries, the defined
element of an agreement.

The premiers did agree, according to him, on the lines
that it was desirable to agree formally on as boundaries
at some stage 1n the future, and finally that the
agreement was the identification of the boundary lines.

Now, having no doubt realized by now the impact of the
Tribunal's pronouncement in phase cone, and the relevancy
of this aspect of the party's conduct, Newfoundland has
attempted, in its Counter-Memorial, to take back some of
its earlier statements, and to now contend that in fact

there has never been any agreement of any sort between
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Nova Scotia and Newfoundland on the boundary issue. 1In
this respect I refer to Newfoundland's Counter-Memcorial at
paragraphs 89 and 9%0.

Now the question is, what was agreed back then? Well,
it 1s our submission that the agreement provided for the
general methodology used to draw the boundaries. Indeed,
the parties expressly agreed con the methceds by which their
boundaries were drawn, which methods were applied, and the
boundaries described in 1%64 and delineated in 1972.

And we find them in the notes re boundariles, which are
an annex to the Joint Submission filed as annex 31. One
of the methods agreed upon was that islands lying between
provinces and belonging to one or another province are
considered as if they were peninsulas. 2And another method
was that mineral rights boundaries are so drawn as to join
median points between prominent landmarks selected so far
as possible along parallel shores.

PROFESSOR CRAWFORD: You would agree, Mr. Bertrand, that
Sable Island is not an island lying between provinces?

MR. BERTRAND: I will leave that to Mr. Saunders, but I
don't think it's all that clear.

PROFESSOR CRAWFORD: Thank you. Which is the other
province? We will leave that to Mr. Saunders, as well?

MR. BERTRAND: Yes.

Now, to borrow the words that Mr. Colson used during
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his presentation Tuesday at page 218 of the transcript,
these agreed methods may very well constitute -- to quote
him -- "a rudimentary method that some might call a 1960's
version cof simplified equidistance.”

But be that as it may, this is what the provinces
thought was acceptable and equitable as between
themselves. It 1is what they wanted.

Moreover, to the extent that there was an attempt by
Mr. Colson on Tuesday to distinguish the situaticn in
Tunisia-Libya with the present case on the basis of the
modus vivendi recognized there by the ICJ, was no more and
no less than a recognition of a line which was in fact
geography based, i1.e., a line perpendicular to the general
direction of the coastline. So, too, the boundary line
drawn on the basis of the methodclogy agreed by the
provinces in 1964 can be said to be derived from a
geography based method.

Now what was agreed, as well, were the turning points
defined as mid-points between coastal features, and I have
mentioned already turning points 2015, turning points 2016
and '17.

The agreement also provided that the line thence ran
SE or southeasterly, and in phase cne the Tribunal found
at paragraph 7.2(4) of its Award that "The boundaries were

degcribed and illustrated with a lack of precigion and
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attention to detail that were hardly consistent with an
intent to enter into a final and binding agreement and
that this was especially so in relation to the line
southeast from Cabot Strait."

Now in the final paragraph of its Award, the Tribunal
went on to say that "Even i1f the 1564 Joint Statement or
the 1372 Communigué had amounted to a binding agreement,
this would not have resolved the guesticon of that line
because a direction of the line on the map did not
coincide with a strict southeast line and there was
nothing", the Tribunal noted, "in the documents or in the
travaux which could resclve the uncertainty." If
anything, the indications were that the line would not
follow a strict southeast direction, and this leaves to
one side the guestion what form the line would take -- a
constant azimuth, a rum line or a geodesic. We accept
that;, however, there doesn't seem to be a dispute that the
provinces meant to delimit the area southeast of turning
polint 2017.

The 1864 map, which is now shown on YOour screen, Lo
which we have added the distance in nautical miles from
southeast of the last turning point 2017, shows indeed
that the parties intended to delimit something bheyond
furning point 2017, and the text of the notes re

boundaries corrgborate rhat.




- 458 -

Now we may not know what direction, or at least the
Tribunal found that we do not know exactly what the
direction that line should take, and the documents
contained in the historical record may not be sufficient
to help the Tribunal arrive at the conclusion that the
precise direction had been agreed; however, we submit that
Co a certain degree -- no pun intended -- we know what
direction and form it was not meant to take.

Newfoundland's proposed line, which is now showing on
the same map, is so off the mark that i1t could not have
been in the minds of the provinces at the time. In fact,
it is so off the mark that it took more than three decades
to germinate in the mind of Newfoundland and Labrador and
to be put forward as its claim. This --

PROFESSOR CRAWFORD: Can you tell me when was the first time
-- I mean as we sald in the first award, from 1973 there
was clearly a disagreement about the way in which that
line would be drawn.

MRk. BERTRAND: We'll come back to that. Yes.

PROFESSOR CRAWFORD: Okay. But there was uncertainty as
from 1973. When -- when was the precise Newfoundlang
claim line first broached in discussions between the

provinces?

ME. BERTRAND: I would say officially --

PROFESSOR CRAWEORD : Yes.
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MR. BERTRAND: -- in the present arbitration.

PROFESSOR CRAWFORD: And not before?

MR. BERTRAND: Unofficially, and I'm not sure it's in the
record, back in 1998 -- gummer of '98, I believe.

MR. DRYMEE: I think it's in the record, con the first page
of the arbitration, Mr. Crawford.

ME.. BERTRAND: Summer of 1998.

PROFESSOR CRAWFORD: T'm sorry. I have a very short memory.

MR. DRYMER: T'll give you the annex reference --

PROFESSOR CRAWFORD: Thank you very much.

MR. DRYMER: -- at the end of the day.

MR. BERTRAND: Yes. &And at the time, I believe it was
submitted on a fully without prejudice basis. I believe
it's a line that is either the line currently sought or a
line very similar to it, and I'm sure that if I'm wrong,
I'11 be corrected by Mr. McRae or his colleagues.

Now this line, in our submission, is so ambitiocus that
even Newfoundland and Labrador previcusly suggested lines
are pale in comparison. As I will illustrate tomorrow, it
can only -- it cannot even be compared with Mr. Doody's
open bid, if I may say S0, Lo engage in discussions with
Nova Scotila on the issue of the outer segment, or even
with Newfoundland's unilateral depiction of a bourdary in

its 1977 petroleum regulations map. I will come back to

that tomorrow,




- 500 -

Now our submission is that the consensus or agreement
with a small "a" is extremely relevant in the present
circumstances because of various factors. First, because
of the high degree of mutuality involved 1n the conduct.
Secondly, because of the nature of the agreement and the
reason for its eventual non-implementation. Third,
because of its intended finality. Fourth, because of its
object and purpose, and finally, because of the parties'
conduct subsequent to that agreement.

With respect to the high degree of mutuality, I think
it goes without saying that this is an agreement, so it's
very mutual. And to that extent, this situation is quite
different from that reviewed by the ICJ in the Tunisia-
Libya and the Guinea-Guinea/Bissau cases. Indeed, this is
not a situation of matching yet independent conduct
resulting in a de facto concordance and practice, as was
the case, for example, with the o0il concessions in the
Tunisia-Libya case. It is neither a case involwving
various administrative measures taken by the parties, as
was the case in Guinea-Guinea/Bissau. And finally, nor is
it a situation where the corduct under review involves a
unilateral act of one party combined with a claim of
acquiescence. And when I say this, I say this with
respect to the consensus only, obviously, because on top

of the congenosun, there are features which are similar Lo
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the facts studied in Guinea-Guinea/Bissau and in Tunisia-
Libya. Yes, Professor Crawford?

PROFESSOR CRAWFORD: You haven't mentioned Jan Mayen.
OCbviously, there was initial guestion in Jan Mayen about
the interpretation of the general bilateral agreement,
which the Court said was simply irrelevant as relating to
mainland Norway. But there was also some discussion in
Jan Mayven of conduct which the Court eventually dismissed.
Is it a fair reading of that treatment that the Court is
golng tc be reluctant to give effect to agree to
unimplemented or unperfected agreements, especially in the
context where one party may be showing forbearance or
restraint in making a claim, but not actually espousing a
definitive position? Does that -- that seem a tenable
interpretation of what the Court did in Jan Mayen? You
can come back to that tomorrow, if you would prefer.

MR. BERTRAND: I will, but I would like to address it, in
part, today. I wish I would come here today with a recipe
bock for you ro apply to this case. I would say -- and I
don't mean this in a jest, but it's for you to write the
recipe in this case. What we want to underscore here is
the fact that there are no preset way of going about this
case -- only to look at the relevant circumstances of this
particular case and then find what the best criteria is,

sulted to these circumstances. And Fhen f:on there, find
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the proper method to draw the line. So we can find
similarities with a lot of other cases, and my friends on
the other side of the room will stand up and find -- Exy
to distinguish those cases from the present situation.

In the end, it is up to the Tribunal to decide what
are the circumstances that will carry the day, and 1ndeed,
assess whether the conduct, for example, was a proper
indication of what the parties believed to be eqguitable.
And whether, for example, one party should be today
allowed to uphold a different view of the situation and
whether this change of mind is warranted or whether the
Tribunal should just give effect to what the parties were,
for a long period of time, happy to 1live with.

S0 as I was saying, the consensus represents the
highest degree of mutuality because the parties acted in
concert, they negotiated and they created a boundary
which, at the time, they felt was reasonable and
equitable. That approach of the parties at the time was
certainly consgistent with their most fundamental
obligation as states to seek a resolution effected by
means of an agreement following negotiations conducted in
good faith and with a genuine intention of achieving

positive results.

PROFESSOR CRAWFORD: You mean as provinces?

M. BERTRAND: As provinces. Exactly. But when provinces
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do negotiate in areas where they believe that they have
jurigdiction, they certainly behave as states. And I
would say that today when you look at conduct and you want
to know whether this is fair, is this equitable for the
Tribunal to rely on this conduct? Certainly, the duty of
good faith is not any different whether you consider them
as provinces or as states.

Now the second reason why this conduct is of
particular relevance is the fact that 1t was not in the
end implemented for reasons that have nothing to do with
where the boundary was located. 1In phase one, the
Tribunal found that the parties had not entered intc a
legally binding agreement, principally because the
agreement of the parties was conditional primarily upon
the acceptance of the provinces' ownership claims by the
federal government. It did lack precision; we acknowledge
that, but primarily, it was a consensus reached in the
context of a claim to ownership of the mineral rights in
the offshore. But the federal refusal, no matter how
fatal it may have been to the consensus, does not detract
from the fact that the parties, after many vears of
consideration, did reach a consensus on the boundary that
they regarded as appropriate in terms of their division to
thelr respective offshore claims.

And ag the Tribunal noted at paragraph 7.5(2)

L}
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actually that is -- it was seen later, the federal
government even suggested that these boundaries formed the
basis of a revenue distribution formula between it and the
provinces. But the provinces never formally said yes to
that at the time.

However, it just shows that the federxral refusal, and
hence the reason for the non-implementation of the
consensus, was not linked to the ill-appropriate nature of
the boundary, or its location, or its method of drawing.

And as such, there exists no valid reason why the
compromise reached by the parties then should not be
considered as equitable and appropriate today as it was at
the time.

However, Newfoundland's position, as expressed by its
Minister of Mines and Energy, in the aftermath of the
phase one Award, is crystal clear, and provides ample
explanation for Newfoundland's now held view of the -- of
the historical record.

Newfoundland wants to get it all, and now contends
that there has never been an agreement whatscever.

The third aspect of the agreement which is of

particular relevance, is the fact that --

CHATRMAN: I would like to bring you back to one point. You

say the federal refusal had nothing to do with the

boundary. It seems to me that the materizl shows that the




federal, whether right or wrong, thought the parties
couldn't agree to a boundary. I'm thinking now, one thing

that comes to mind is Mr. Lang's statements, you know,

that they can't agree. So I think the -- this was part of
the -- the reason, T suspect.
MR. BERTRAND: Well I will try to -~ I hear what you are

saying, Mr. Chairman. And I think I agree with what you
are saying in the sense that the federal could not
tolerate that provinces could have boundaries, since this
was the whole of the Canadian territory.

But our point is somewhat different. Our point is
that the refusal of the federal government is not linked
in any way whatsoever to the actual location of the
boundary. And not the fact that the provinces wanted to
appertion the cffshore as between themselves.

And so 1 -~ that's where I would draw the distinction.
The point we are trying to make is that the parties then,
the provinces, did think, for example, 1it's oux
submission, that the boundary as delineated until turiing
point 2017, and thence scutheasterly east in the Cabot
Strait, was appropriate, was eguitable.

The reason the federal government said no, is not
becavse the boundary should have been located a little to
the south of that, it's because the federal government was

not prepared to recognize the -- any ownership of the
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provinces in the offshore, and therefore, there was no
need for a boundary to start with.

And -- and as proof of that, what we submit is that
later, when the parties discussed alternative
arrangements, revenue sharing schemes, federal government
had no problem accepting whatever division as between the
provinces that they had agreed between themselves.

50 --

PROFESSOR CRAWFORD: That wasn't because the federal
government, itself, took any view on the equity of the
situation?

MR. BERTRAND: Correct.,

PROFESSCOR CRAWFORD: So -- so you are simply making, in
effect, a rather neutral point. There was no disapproval
of -- of the boundaries from a federal point of view,
having regard to their merits. That's as far as you are

taking it?
MR. BERTRAND: Well, it's -- I'm sorry to hear you think

it's neutral. Well, T think -- I think what it makes, as
a polnt, 1s that the consensus of the province as to where
the -- the boundary should lie was not altered by the
federal government's refusal to give effect to this
boundary. That's what I'm saying, basically.

So that extent, yes, the federal rejection of the

propoaal was neulral on the parties' view as to the egulity
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of the location of the boundary.

So the third aspect, which we find of particular
relevance, is the intended finality of the agreed
boundary. In Tunisia-Libya, the ICJ found as we saw
earlier, and as Mr. Colscon explained in great detail, that
a modus vivendi, even if applied as an interim solution
pending resoclution of the overall dispute, could be
considered relevant as an indicator of what the parties
themselves considered to be an eguitable solution.

We say that this case is somewhat different to the
extent that it is clearer, because the parties, when they
did sit down back in 1964 and 1972, and reached a
consensus on their boundary, envisioned that boundary as
applying on a definite basig, and not simply as an interim
solution,

We believe that this intended finality increases the
relevance of the agreed line in the present delimitation.

The fourth aspect, which is of particular relevance,
iz the actual object and the purpose of the 1964
Agreement .

Now, the Agreement -- dealing with the ochject first,
the Agreement concluded in 1964, and reaffirmed in 1972,
related specifically to the provinces' entitlements with
respect to submarine minerals.

In Tunisia-Libya, the ¢ll concession practice of the
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parties was found tco be highly relevant, in large part
because of the central role of such resources in the
parties' dispute. As the court noted, at paragraph -- at
page 84, the line in Tunisia-Libya was not intended as a
delimitaticon of a fisheries zone, or of a zone of
surveillance. It was drawn by each of the two states
separately. Tunisia being the first to deo so, for
purposes of delimiting the eastward and westward
boundaries of petroleum concessions, a fact which, in view
of the issues at the heart of the dispute between Tunisia
and Libya has great relevance.

In the present case, we submit, issues related to
benefits from ¢il and gas resourcesg are not just at the
heart of the parties' dispute, as they were in Tunisia-
Libya, but they comprise the entire dispute between the
parties.

That's it, and that's all.

As such, it 1s an especially significant circumstance
in the context of the present delimitation.

Now turning to the purpose of the Agreement, Lt is
Erus that the Tribunal found in the first phaze, .- the
Federal Government was prepared to accept the agreed lines
for the purpose of revenue distribution, but that the
provinces never collectively accepted such proposa.a.

The factual record providrs severql indications, which
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should be looked at in this second phase of the
arbitration, that the parties either viewed, or were
prepared to use the agreement as applicable in the context
of a shared management and royalty regime, such as those -
- such as those they eventually agreed to under the
Accords.

PROFESSOR CRAWFORD: BAre you sayling, and of course, and
rather in a curious way, rather like St. Plerre and
Miquelon, if there is a wrong statement of fact in the
first phase award, then obviously you are welcome to try
to correct it. Are you disagreeing with the statement in
paragraph 7.5? You said the provinces never collectively
accepted any such proposal?

ME. BERTRAND: I don't think I'm at libertyv to disagree.

PROFESSOR CRAWFORD: Well I was Jjust telling you, you are.
Anyway, I can't speak on behalf of my colleagues, but all
you sald was that the provinces might have been willing to
accept a proposal of which that was part, which is not
guite the same thing as to say that they collectively
accepted a proposal.

MR. BERTRAND: That's quite true.

And -~ and the purpose of my expose here is not to
contend to submit teo you that they did accept, and that
you were wrong, but rather that this was an issue that was

discussed. That some of the provinces were willing ro
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accept it at the time, that certainly it was a topic that
was discussed. And as such, it forms part of the conduct
of the parties.

It's not something that if the Tribunal decides to
take into account that comes from left field. It was
something that was discussed by the parties at the time.
At the time it may not have been right for a decision by
the provinces, because obvicusly they had their eyes on
something elge.

And so very quickly, I want to bring you through some
facts, some documents contained in the historical record,
that do refer to that potential possible use by the
provinces, of the boundaries for other purposes than
simply claiming ownership over the mineral resources.

CHAIRMAN: Before you get to that, Mr. Bertrand, I located
the statement that, it's in 5.14 --

PROFESSOR CRAWFCORD: It's in the Lang Statement.

CHAIEMAN: Pardon me? Yes, the Lang Statement.

And it may be of some comfort to yvou that it was --
that they weren't -- one of the problems that the federal
government was that the -- 1t was the boundary, but
because 1t was provinces other than Newfoundland or Nova
Scotia that are mentioned as being -- dragging their feet,

MR. BERTRAND: Well, with your permission T will -- T will

have a look at that closely tonight, and maybe have a
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comment tomorrow morning.

CHATIRMAN: Yes. As I say, the -- the statement doesn't
refer to Nova Scotlia --

MR. BERTRAND: Or Newfoundland.

CHRIRMAN: -- but to other provinces.

ME. BERTRAND: Well, as we will see I think, it will show
that indeed Newfoundland and Nova Scotla were not
necesgsgarily against using these boundaries for other
purposes.

Now the first example is the May 12th 1969 letter from
Minister Allard, Vice-Chairman then of the JMRC, to his
colleagues, asking them to seek instructions and confirm
of their principal's view with respect to a few issues,
including an item appearing at page 4, under number 3.

Minister Allard wrote, "I would, therefore, reqguest
that you bring this matter to the attention of vyour
government at the earliest possible moment, and report
back to me. Three, that the boundaries are effected for
4. purposes, and in particular, mineral rights in the

submarine areas are the property of the province within

those -- within whosze boundaries the area ig."
Obviously, the Tribunal noted that -- that letter, and
did comment in its award on the letter. It's guite

unfortunate that all of the provinces did not say yes, we

agres. It might have changed the course of history.
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Nevertheless, the issue wag discussed, and I must say
just in passing, it's interesting to note some of the
provinces' reaction. For example, PEI didn't want the
boundaries to apply for all purposes, because they just
didn't want the jurisdiction. They wanted to leave 1t to
the federal government at the time which is obviously for
someone coming from Quebec, a reaction hard to understand.

CHAIRMAN: What 1g eagier to understand is you don't have as
much coastline bordering the sea.

MR. BERTRAND: C(Correct. The gecond example of that i1s found
in Premier Smallwood's January 29, 1970 letter to Prime
Minister Trudeau. It's the Newfoundland document number
40. And it's a letter that we have not gpent a great deal
of time in phase one, but it is worth recalling.

In this letter Premier Smallwood replies to Mr.
Trudeau's letter of December 2nd 1969 asking him to hurry
up because industry wants to start exploration. He wants
the provinces to agree. He wants the provinces to agree
to the federal propeosal with respect to resource sharing,
which at the time calls for Atlantic pool. And Premier
Smallwood writes back that the establishment of
administrative arrangements, 1.e. arrangements between
Canada and Newfoundland that would provide the provinces
with administrative responsibility over part of the

offshore was precisely the motivation underlving the
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provinces' decision and efforts in the creation of the
Joint Mineral Resources Committee.

And we will recall that the Joint Mineral Resources
Committee is the sub-committee that was created by the
provinces to further delineate the turning points. And
one if its tasks was to delineate the turning points but
the JMRC had a lot of other fish to fry, including looking
at any federal proposal and any potential solution othexr
than straight out ownership claim to the mineral rights in
the cifshore, vis-a-vis the federal government.

The other document that is worth recalling is the May
9, 1972 report on a meeting between Premier Moores and
other members of his government with the -- including Mr.
Doody, famous Mr. Doody, and Minister Donald MacDonald,
the Federal Minister of Energy and Mines at the time.

And that meeting took place shortly after Premier
Moores came intoc power, and presumably as a briefing on
the issue of coffshore mineral rights.

Now 1in the course of a discussion on offshore issues,
the matter of the provincial portion of offshore revenues
was addressed, as was the guestion of boundaries during
the meeting. And at point number 7 we read from Mr.
Crosby's notes, that Premier Moores raised the guestion of
the distribution of the provincial portion of offshore

revenues amongst the provinces, and wag reminded by Mr.
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Doody, hig own minister, that the five Atlantlc provinces
had some years ago agreed on boundary lines and spheres of
interest.
Now this 1s the same Mr. Doody as minister -- I'm
sorry, Mr. Legault, yes?

ME. LEGAULT: Thank you very much, Mr. Bertrand. The next
line --

MR, BERTRAND: Yes.

MR. LEGAULT: -- beginning "the minister”. I assume that is
still Minister Doody? Premiexr Moores wouldn't be referred
to as the Minister?

MR. BERTRAND: No. But Minster MacDonald was --

ME. LEGAULT: 1Is it Minister MacDonald who notes this?

MR. BERTRAND: Can I take this under advisement? And I
believe it is but I would like to see the document --

MR. LEGAULT: It's ambiguous.

MR. BERTRAND: -- in itg entirety, and I don't see it on the
screen now, and I don't have it handy.

MR. LEGAULT: Thank you.

MR. BERTRAND: But I will make a note of rhat. This is Mr,
Doody, the same -- I said the famous Mr. Dcody. The same
Minister Doody who will be writing to Nova Scotia, calling
for an adjustment of the outer segment of the boundary,
only five months later. And I must also underscore the

favt that he is speaking on behalf of rhe same province
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that less than a year earlier, issued permits to Katy
Industries. MNow Mr. Doody was under the impression that
there had been an agreement on the boundaries, whether it
was legally binding or not. But that's what he told his
premier.

Presumably, the government acted consistently with
these obligations in this agreement. Now when we are
going to have a look at the Katy Industries' permitc, I
submit to you that this is an indication that the permit
that Newfoundland intended to issue intended to conform
with the boundary agreed upon between the provinces.

PROFESSOR CRAWFORD: Premier Moores had to be reminded of
this. At least in my experience when you have to remind a
minister, you have to tell him something for the first
time.

ME. BERTRAND: I guess Mr. Crosby took great fun at writing
this. He is a new premier. Mr. Drymer points out he is a
new premier. He just came 1into power, 1 guess, in March
of 1972. And this is during -- the time during which
Che -- all of the permits of Newfoundland are being
analyzed. There is not really a gsystem in place. DNobody
knows what has been done. And they are having a broad
lock at the situation.

Yes, Mr. Legault,

Mi. LEGAULT: Mr. Bertrand, if you could just when YOU are
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inquiring into thisg gquestion of who the minister was --

MR. BERTRAND: Yes.

ME. LEGAULT: ~- and I'm beginning to suspect it was
Minister MacDonald. But could vyvou give us any information
on just what was --

MR. BERTRAND: The problem with Sable?

MR. LEGAULT: -- the problem with -- of Sable Island with
Nova Scotia?

MR. BERTRAND: With pleasure. Also, leaving the issue of
Katy Industries on the side for a minute, given what
Minigster Doody says here, or is reported to have said, can
it also be gaid that when he wrote only a few months after
-- can it be said that he was seeking more than a minor
adjustment to the boundary shown on figure 4, which is the
1964 map? 1 don't think so, in my humble submission.

The next item that is worth reviewing is Premier
Moores' June, 1972 statement to the House in Newfoundland,
where he reported on the seven-point agreement, which we
focused at length during the first phase. But I would
like to focus on a different aspect of his statement.

He made sure to undersgcore the fact that although the
provinces had deterwmined that i1t was desirable that there
be some sort of agreement, they had not reached an
agreement. And furthermore, that it was desirable that

there be some form of joint provincial federal body to
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administer the coffshore area.

At page 2 of the Communigue, he publicly declared the
five eastern provinces are prepared to discuss with the
federal government the delegation of certain aspects of
the administration of the mineral rescurces and the seabed
of the Atlantic coast and the Gulfs of 5t. Lawrence.

Premiers agreed -- at item 6 -- of the concept of a
regiocnal administrative authority was worchy of a further
study by the provinces concerned.

And the last item is taken from the August 23rd 1872
meeting of the premier -- the Prime Minister of Canada
with the premiers of the east coast to discuss new
proposals, because you will remember that at the August
2nd meeting, that we just quoted from, the provinces
decided to reject the federal proposal.

Now as recorded in the notes of the meetings made by
some federal officials at the time, the first minister's
discussion concerned joint administration and not
ownership. Premier Regan was -- 1is said to have opened
the meeting by setting out a couple of bhasic points, the
first being that the resolution of the ownership of
offshore resources guestion, should be set aside for the
moment as not belng essential to arriving at a general

solution.

The Prime Minister agreed with the suggestion and the
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Honourable Mr. Levesgue on behalf of the province of
Quebec -- that one being Gérard, and not Rene -- sald that
that was Quebec's position as well.

Premier Regan also suggested that there should be a
created -~ there should be created a joint federal
provincial body for the administration of the resources of
the region.

In the end we fail to see why to the extent that
deriving revenues from the exploration of mineral
regources 1s an integral component of proprietary rights
over the same resources. Why a consensus reached on the
boundaries for the latter should not a fortiori be as
equitable and applied to the former.

The parties' boundary agreement and the work of the
JMRC was concerned precisely with the resources that arxe
the object of the accords, and implementing legislation
that are today the sole object of the parties' entitlement
within the offshore area to be delimited in this
arbitration.

Now this conduct -- this first part of the conduct
pertaining to the parties reaching a consensus was
followed by additional conduct. It did not stop there.
Obviously first -- after 1964 the provinces sought fit to
delineate and reconfirm their earlier agreement. BRut

moreover, ag we will see tomorrow, the record discloses a
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pattern of conduct by the parties consistent with the
boundaries agreed by them in 1964. 1In practice these
boundaries have been respected and applied by the parties
ever since. And discontinuity alone is sufficient to
enhance the relevance of that agreement.

And on these words, I would like to bid you a good
night until tomorrow morning.

CHATRMAN: Thank you, Mr. Bertrand.

MR. BERTRAND: Thank vou, Mr. Chailrman.

CHAIRMAN: Good night until tomorrow.

MR. RBERTRAND: Thank you.

MR. DRYMER: 1In the Labrador proposal, it's referred to at
paragraph 18 of Nova Scotia's Memorial in the first phase
of this arbitration. Paragraph 18 of section 1, part 1 of
Nova Scotia's Memorial in the first phase and it's found
at annex seven of the materials filed by Nova Scotia.
(adjourned)

Certified to be a true transcript of
the proceedings of this arbitration as

recorded by me, to the best of my
ability.

v A o s A
Tt e ATV
12" 4 g &
" Reporter
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